il | 


@ 
it 


"FLORIDA STATE BAR ASSOCIAT ION. 
| ‘VOLUME APRIL, 1930 NO. =| 


Proceaings of Twenty- third Annual Meeting 


"Florida State Bar Association, Held at Orlando f= 


Addresses Delivered Before Annual Meeting 


Reports of Officers and Committees : 


SPECIAL VERDICT BS 
By Professor Ww. Crandall 


‘Sil 


i 


i, 


At 
A ty 


: 


IN THIS ISSUE 


PAGE 
PROCEEDINGS OF TWENTY-THIRD ANNUAL MEETING, FLORIDA STATE BAR ASSOCIATION .___s_:‘ 3-26 
ADDRESSES DELIVERED BEFORE ANNUAL MEETING... 29-52 
THE FLORIDA STATE BAR ASSOCIATION—ITS OPPORTUNITIES AND OBLIGATIONS 
By Raymer F. Maguire, as President 

THE AMERICAN LAW INSTITUTE — 30 
By William Draper Lewis, the Director 

SHALL WE HAVE A SUPREME COURT OF SEVEN MEMBERS? 82 
By Armstead Brown, Justice Supreme Court of Florida 

REFORMING THE LAW 41 
By Henry Upson Sims, President, American Bar Association 

IMPAIRMENT OF THE OBLIGATION OF CONTRACTS AS VIEWED BY THE SUPREME COURT OF THE 
By Giles J. Patterson, of the Jacksonville Bar 

REPORTS OF OFFICERS AND COMMITTEES... 58 


By Professor C. W. Crandall, of Law Department, University of Florida 


THE NE | 
Florida and Southern Digest 


A perfect combination of State and Reporter Digest 
with all the advantages of each. 


It covers all of the Florida cases from the admission of the State in 1845 
to date, and also the Decisions of the group of neighboring states as re- 
ported in the Southern. 


It is a “life time” digest. There will be no necessity for supplemental 
volumes. Each volume of the digest is kept to date within itself through 
the “Annual Cumulative Pocket Part” which fits into and becomes a 
part of the volume. 


30 VOLUMES, BOUND IN DARK BLUE FABRIKOID 


For complete information write to WEST PUBLISHING COMPANY’S 


Florida Salesman, O. O. BECK 


Hotel Seminole, Jacksonville, Fla. 


FLORIDA STATE BAR ASSOCIATION 


LAW JOURNAL 


Entered as second-class matter at the postoffice at Jacksonville, Florida, August 1, 1927 
Yearly Subscription: Members, $4.50; non-members, $7.50. Single Copy, 75 cents. 
Publication Office: 8 N. Newnan Street, Jacksonville, Florida. 


VOLUME 3 APRIL, 1930 NO. 12 
Publication Committee: Editor: 
J. C. COOPER, JR., Chairman J. C. COOPER, JR. 
GEORGE C. BEDELL Box 223, Jacksonville, Fla. 
W. H. ELLIS Business Manager: 
W. I. EVANS H. W. SCHAEFER 
W. H. WATSON Box 8, Jacksonville, Fla. 


PROCEEDINGS 
of the 


TWENTY-THIRD ANNUAL CONVENTION 
of the 
FLORIDA STATE BAR ASSOCIATION 
held in 
ORLANDO, FLORIDA 
in the 


Auditorium of the Orlando Chamber of Commerce 


April 11 and 12, 1930 


| 
a 
a 
iy 
i 
t 
4 
| 
= 
| 
wi 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 3 


TWENTY-THIRD ANNUAL MEETING FLORIDA STATE BAR ASSOCIATION 
MORNING SESSION 


Friday, April 11, 1930 
9:30 o’clock A. M. 

The Twenty-third Annual Session of the Florida 
State Bar Association convened in the Auditorium of 
the Orlando Chamber of Commerce, Orlando, Florida, 
on April 11, 1930, at 9:30 o’clock A. M., President Ray- 
mer F. Maguire, presiding. 

THE PRESIDENT: Gentlemen, the meeting of 
the Twenty-third Annual Session of the Bar Associa- 
tion will please come to order. 

The gentleman I shall now present is believed by 
the lawyers of this circuit to be the best Circuit Judge 
in Florida, and it is a pleasure and privilege for me to 
introduce at this time the Honorable Frank A. Smith. 
who will, in behalf of the Bar Association of the Sev- 
enteenth Judicial Circuit, welcome you—Judge Smith. 
(Applause) 

JUDGE FRANK A. SMITH: Mr. President, 
ladies and gentlemen. Of course I thank you for that 
flattering compliment. I think I will have to qualify 
it, however, in modesty, and only admit that I am the 
best judge in the circuit when there is no other judge 
here. 

The bar and the people of Orlando bid the Florida 
State Bar Association a hearty welcome. We remem- 
ber with exceeding joy the convention that was held 
here several years ago; and at that time we formed 
a desire, and ever since we have constantly cherished 
it, for your early return. Now, it so happens that at 
that time a member of the bar of Orlando was presi- 
dent of this association, and at this time one of our 
distinguished members of the bar is president of this 
Associaton, and we have not had it in between. I hope 
that it is not necessary for us to have a president from 
Orlando, in order to get the Association here—if it is, 
of course we will be glad to furnish him—but I do not 
want you to think that we would not like for you to 
come without having the president living in Orlando. 

We are pleased to call Orlando the “City Beauti- 
ful”, and we hope that you will form that impression 
of it while you are here; and when you depart, which 
will be all too soon to suit us, that you will carry away 
such a recollection. Orlando, with all of its advantages, 
its beauty, and its charm, bids you welcome, and of- 
fers and places at your disposal all of its attributes. 

I esteem it a high honor and privilege to appear 
before this distinguished body in an attempt to express 
the joy that we feel at your presence, but I cannot re- 
frain from mentioning the fact that as I have antici- 
pated the approach of this event, and even at this in- 
stant I have felt, and the idea has persisted in my 
mind, that I am but a mere substitute for the one who 


is so eminently qualified, and by every right and reason 
should be graciously and eloquently be according you 
welcome. 

Back in the eighties he began the practice of law 
in Orlando, and his example and influence since that 
time has been a constant help and inspiration to the 
local bar, and has extended for miles around. His in- 
tegrity and ability have been acclaimed and admired 
by lawyers and layman alike, and I dare say he has 
been the greatest factor in elevating and promoting 
the highest ideals among the bar, and inspiring the 
confidence of the people in the courts, which of course 
includes the lawyers. He has been active in the coun- 
cils of this Association since its infancy until recently, 
and he is known and admired by the old practitioners 
throughout the State of Florida. It is quite a disap- 
pointment, and it is very unfortunate that at this time, 
he who is the president of the Bar Association of the 
Seventeenth Judicial Circuit is unable to be here to 
greet you; and I am sure that you join in the senti- 
ment I have expressed, and the regret I feel, that he 
is not before you today. I refer to the Hon. Louis C. 
Massey. (Applause.) 

I believe that the members of the bar of Orange 
county and Osceola county, comprising the Seventeenth 
Judicial Circuit, are as alive as the lawyers of any sec- 
tion to the advantages and the importance of the Flor- 
ida State Bar Association. We have always had a 
very large representation in the membership, and I be- 
lieve comparatively in the attendance at the various 
Association conventions. I do not know how we came 
out, I understood there was to be a contest between 
Lakeland and Orlando; I have not heard the result, 
but I am sure that Orlando must have maintained its 
prestige. But even more than that we can boast of 
this, and I will challenge any other section to vie with 
it, that in Osceola county we have a 100 per cent mem- 
bership in the Florida State Bar Association, and all 
of them are present this morning. (Applause) And 
I hope none of you will disparage, or be inclined to take 
away from their credit, in thinking the times are more 
prosperous there than they are in other sections of 
the State. 

We pride ourselves that this is a law-abiding com- 
munity. Not that we are free of crime, but probably 
we have as low a percentage of law violations, and as 
high a respect for law, as any section throughout the 
country. The people love justice, and they have a fair 
conception of the part the lawyer has played, and does 
play, in promoting this much sought for and cherished 
condition. They have been very fortunate in having 
their rights safeguarded by a bar of superior ability, 
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integrity, and courage—a bar typical of the State of 
Florida—so that they have long since come to appreci- 
ate the worth of a lawyer in his profession, and as a 
fellow-citizen; and since they do realize the splendid 
idoals of the lawyer and his devotion to them, they 
are grateful, and do rejoice the more in your coming. 
They believe in the Law—that the Law is the standard 
and guardian of their liberty, and that the members 
of the legal fraternity are the standard bearers and 
defenders of their liberty, and when they contemplate 
your noble traditions, and the fact that your mission 
here today is to take an inventory of your achieve- 
ments, and of the management of your business, and to 
consider, discuss, and devise better machinery if pos- 
sible, and the manner and means of operating it for 
attaining a higher degree of efficiency in carrying on 
your business—which is the transaction of their busi- 
ness—again Orlando acclaims you welcome. (Ap- 
plause) 

THE PRESIDENT: Gentlemen, I now present a 
man whose friendship I have claimed with pride for 
many years past. He will respond in behalf of the 
Association—Mr. Philip S. May, of the Jacksonville 
bar. 

MR. PHILIP S. MAY: Before launching forth 
into that eloquence of which the magnificient address 
of Judge Smith’s justifies, I want to call your atten- 
tion to the fact that the making of this spech is not 
my only claim to fame at this convention. I want to 
call your attention to the fact that mine is the only 
name on the program printed in capital letters. I had 
great difficulty in bringing that about with the pro- 
gram committee—I sought to get the whole name in 
capitals, but they said that all they could do would 
be to give me the extra letter “L” and put the sur-name 
in capitals. 

There is one other thought I want to give to you 
before I express my appreciation. There is one little 
grievance that I have against the hospitality of this 
occasion. Now that the country has several good 
nickle cigars, I want to call your attention to another 
need that is to me impressive. This is Orange County 
—the heart of the citrus district—and the connoisseurs 
and epicureans know that the best way to eat citrus 
fruit is to take it whole, and use one of those excellent 
devices known as an orange spoon, and get it out. Now 
this need that I have in mind, is that I want the res- 
taurants of Orlando equipped with orange spoons—l 
haven’t been able to find one yet that has got an 
orange spoon in it. 

It may be true as Voltaire has said, that lawyers 
are the survivors of ancient abuses, and gentlemen who 
prevent your enemy from taking your property, and 
appropriate it all themselves, but they are also ex- 
tremely gracious hosts and appreciative guests. 

Orlando truly is a “City Beautiful”. Not alone 


beautiful in its lovely physical setting, with trees and 
flowers and lakes, but even more beautiful in that won- 
derful spirit of hospitality which this Association be- 
came acquainted with about nine or ten years ago. 
That was one of the first conventions that I attended, 
and I was tremendously impressed at that time with 
the marvelous spirit of welcome and hospitality that 
Orlando expressed in everything that they did for our 
happiness. They have learned well from that experi- 
ence, and they are surpassing that wonderful stand- 
ard that they set for themselves on that occasion. We 
are very grateful indeed to be able to have our delibera- 
tions in a city so beautiful, so kind, and so generous. 
We thank Orlando from the bottom of our hearts for 
their wonderful spirit of hospitality. (Applause) 

(President Raymer F. Maguire then presented the 
President’s address, which is printed on page 27 of 
these proceedings.) 

THE PRESIDENT: Gentlemen of the Florida 
Bar Association, for some years past the American 
Law Institute has been engaged in a restatement of 
the law, seeking also, as I understand the efforts of 
that organization, to bring about a closer relationship 
in the laws of the various States. The man who is 
the inspiration of the work of the American Law In- 
stitute is our guest on this occasion, and I deem it a 
very great privilege and a very very great honor to 
present to the members of the Florida State Bar As- 
sociation Dr. William Draper Lewis, Director of the 
American Law Institute: (Applause) 

(Dr. William Draper Lewis then delivered an ad- 
dress, which is printed at page 30 of these proceed- 
ings.) 

(After the address as written Mr. Lewis further 
remarked as follows:) 

Mr. President, I think I have trespassed entirely 
too long on the time, but if there is any member here, 
and I hope there will be. who wants to ask me any 
question about the work of the Law Institute, and 
connected with it, if we have a minute’s time, I will 
be glad to answer it. 

Before doing that I simply want to say this, gen- 
tlemen, before we sit down. I have told you about 
what we are trying to do, and about how much we 
have accomplished, and what we look forward to. | 
have, though, a firm conviction that has been growing 
on me, and has been growing on all of us who are in 
this work in the last few years, that the great thing— 
and it is a great thing that we are accomplishing—is 
not this restatement, great as we hope it may be, but 
that the chief thing we have done already, is that we 
have united the leaders of the bench and bar, and the 
great law schools, and the faculties of the great law 
schools, in constructive work for the improvement of 
the law; and the secret of continuous improvement of 
the law by the profession is in that united effort; and 
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we are solving I think through these State annotations 
another thing which is better than the annotation it- 
self, which is the cooperation of the American profes- 
sion in their civil statutes, and in the Institute, to ac- 
complish worth-while results for the American people. 
(Applause) 

THE PRESIDENT: Gentlemen, I am sure that | 
cannot in words add anything to further evidence the 
appreciation of the Association of the very splendid 
talk of Dr. Lewis. Applause has demonstrated in no 
uncertain way our appreciation. Dr. Lewis has in- 
vited questions. We have about twenty minutes for 
this. 

A MEMBER: I would like to ask how the work 
of the Institute has been financed thus far, and what. 
is the program for future financing? 

DR. LEWIS: Up to this time we have been fi- 
nanced in the work of restatement by the Carnegie 
Corporation. The Carnegie Corporation voted $1,075.- 
000.00, payable over ten years. They subsequently in- 
creased the expenditure of the appropriation so that 
it would come to an end a year from next December. 
Of course, we have had some conferences with them 
in regard to the future. They now know the amount 
which it is going to take to complete the restatement— 
a million and a half—and while they have not made 
any definite agreement up to this time, we have re- 
ceived a very friendly reception, and their board of 
trustees have indicated in a resolution their desire to 
continue to cooperate with us. Whether they will un- 
dertake it all or not, I do not know. The one thing that 
does not worry me, that may be a surprise to you, is 
cash. If we do good work, the public will respond. If 
not in one way, then in another. I may be an optim- 
ist—I don’t think I am—but I am an optimist in this. 
I observed the medical profession under Dr. Welch. 
The American Medical profession began about thirty 
years ago to do something worth-while for the pro- 
fession and the public—did it lack financial support? 
No. We haven’t had much financial support. Why? 
Because it has only been in this generation that we 
have waked up to the necessity of fulfilling certain 
public obligations of the profession, but when we ful- 
fill them, and fulfill them well, we need not worry 
about the money. 

Now the other money of the Association for its 
work on the Code of Criminal Procedure, which is com- 
pleted now, has been supplied by the Laura Spelman 
Rockefeller Memorial, and that has been supplemented 
by the Rockefeller Foundation. You may know that 
the Code of Criminal Procedure has cost, or is to cost, 
(and it is practically done) about $110,000.00. 

MR. ROBERT H. ANDERSON: I would like to 


ask you a question. Does the Institute publish a re- 
statement of the criminal law? 


DR. LEWIS: The Institute has not yet decided 
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to publish a substantive restatement of the criminal 
law. 

It has for this work on the Code of Criminal Pro- 
cedure one of the most distinguished groups that I 
have ever had the honor of presiding over, and their 
advice is that we shall not attempt a restatement of 
the common law, but that in time perhaps it will be 
an advantage for the Institute to codify certain fea- 
tures of the substantive law. What they are interested 
in primarily now, however, and what they have ad- 
vised, and I think rightly, is that the Institute having 
completed this model code of the criminal procedure 
which controls certain features that infringe on others, 
for instance the most prominent one is “double jeop- 
ardy”, how to get out statutes dealing with “double 


. jeopardy”, and dealing with certain features of in- 


sanity, rather than at once to begin in an attempt to 
either codify or restate the law. Of course we do not 
know how much work is really going to be done by 
the commission that has been appointed by the Presi- 
dent. It looks now as if that commission were going 
to lay the foundation by making certain specific recom- 
mendations, and leading the way for the improvement 
of the administration of criminal justice in the United 
States. 

MR. ANDERSON: Just a second. Does this 
amended code of criminal procedure the Institute is 
working on contemplate its enactment into law in the 
several States—do you advocate that? ° 

DR. LEWIS: Yes, the model code on which we 
are working is, I think, a better code, and better rules 
of law for that subject as a whole, than exist in any 
State. It is divided into chapters. We found, as 
doubtless you are all aware, and as we expected to find, 
that the defects of criminal procedure are not, ex- 
cept in very rare instances, universal defects; that 
some States are away ahead of others; that in nearly 
every State there are some specific defects which the 
adoption of one of the chapters in the code will remedy. 
We are not, for instance, advocating in a State that has 
a simplified form of indictment that is satisfactory, 
the adoption of the chapter on indictments. We are 
not recommending certain things in regard to grand 
juries if the system already working in the State sub- 
stantially accomplishes the same thing. There are 
some States therefore which will unquestionably adopt 
the code practice practically in its entirety; there are, 
however, perhaps many more States which will, I hope, 
and I think we can reasonably expect, will take the 
code and examine it carefully, in their bar associa- 
tions, and determine what chapters they desire to pre- 
sent to their legislatures. And therefore, Mr. Presi- 
dent, I hope you will feel, as the code is practically 
completed, that you can have the copies you need, and 
every cooperation which the Institute can give to this 
Association, to make an examination of the code, and 
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any help we can give, with statistics, if you select one 
or more of the chapters for presentation to the Legis- 
lature, why we will be very glad to give it. 

This code has been a most interesting work. The 
two men who have been the reporters, Profs. William 
E. Mikell and Edwin R. Keedy, are men I suppose that 
know as much about the general law of the United 
States and Europe on that subject as any two men 
who could have been selected; and they have devoted 
practically their whole time for four years to the 
work. They have had as advisors a group of men— 
I have only mentioned two or three of them, persons 
of very wide and varied experience in the administra- 
tion of the criminal law—for instance we selected and 
had during all of the first part of the present work, 


before it went to the printers, Henry Stimson, who. 


devoted a great deal of time and study to that work, 
and all of the first chapters bear a good deal of his 
suggestions. We were a little bit worried about 
whether we were properly representing the defend- 
ant, and we got a man who is supposed to be the 
highest-toned and most nationally known of the fa- 
mous defenders in this country, who had the time, bc- 
cause he had just practically retired, and that was 
Mr. Forrest of Chicago. If you will go back over the 
celebrated trials. you will find that Forrest has alwavs 
been the attorney for the defendant; and he is said 
to have won his cases because he knew the defects of 
procedure so well that he could pick successfully a de- 
fective point; and he is devoting the last part of his 
life to rendering that impossible to anybody else. 

THE PRESIDENT: Are there any other ques- 
tions, gentlemen? We still have some time. 

DR. LEWIS: If I may add one more thing, which 
I forgot to do. I have been sent here by my office 
what is called “The American Law Institute’, a short 
summary of pertinent facts that is compiled by the 
gentleman who really ought to be speaking to you to- 
day, because he has taken this work of cooperation 
with the State bar associations primarily into his 
hands; and that is Mr. Herbert F. Goodrich, advisor 
on professional and public relations. I plead guilty, 
this has just come, I haven’t read it all myself, but 1 
can recommend it from its source, and my office has 
sent me apparently a large number of these, and I will 
see that your secretary here has them on his desk, and 
anyone going out and wanting to take one can do so. 

THE PRESIDENT: Any other questions? 

MR. LEIGH G. NEWELL: (Orlando) I see by 
yesterday’s paper that there is produced in this coun- 
try every year approximately enough case law that 
would require a man about three years to read. If that 
is anywhere near correct, isn’t that a very great argu- 
ment in favor of this Institute’s work? 

DR. LEWIS: If I understood the question right- 
ly, that the requirement of three years for the study 


of law is an argument in favor of the Institute’s work” 

MR. NEWELL: No. I am afraid I haven’t put 
that clearly Dr. Lewis. The statement has been made 
that the volume of case law that is produced all over 
the United States in a single year would take about 
three years of study by an individual to read and di- 
gest. If that is true, isn’t that a great argument in 
favor of the Institute’s work? 

DR. LEWIS: Yes, I think it is. I think you have 
very much understated it. I have never made the cal- 
culation, and I certainly have no intention of making 
an estimate, but I think if you should sit down to read 
all of the cases decided in the United States in one 
year, you would be older than I am when you got 
through. It is a tremendous task. I do know I have 
been trying for a good many years to keep up with all 
of the corporation decisions, and I must confess frank- 
ly that I didn’t do it. It really cannot be done in any 
large extent. 

Your other question rather interested me, as I 
understood it, whether the three years requirement for 
the study of law is an argument in favor of the re- 
statement. I don’t think it can be put that way it- 
self, but I do think we ought to realize this, and any 
law professor will tell you, they can only give a very 
little informational law, plus training; they can give 
a good deal of training, and a very little information. 
The course of training in Europe is five years, but 
in that five years all public law, what they deal with 
as “administrative law”, is included; and besides that, 
if you will take the subjects that they cover in the law 
schools today in this country, they will cover all that 
in about eighteen months. Now, I think there are so 
many differences between the common and the civil 
law, that that is not a fair comparison, and I don’t 
want you to draw anything from that except the gen- 
eral theme that the common law cannot be hurt by be- 
ing a little simpler to the law student. 

THE PRESIDENT: Are there any other ques- 
tions? 

Gentlemen of the Florida Bar Association, every 
time I think of the predicament in which the Supreme 
Court finds itself when it decides a case I am further 
convinced of the fact that we should take the offices 
of the Justices of the Supreme Court out of politics. 
Regardless of how a decision is made they have one of 
two factions against them. They cannot to save their 
lives satisfy both sides. They cannot even satisfy the 
lawyers on both sides, and are, therefore, the subject 
of continuous complaints. Nevertheless we admire 


and respect them and a meeting of this Association 
would be incomplete unless there appeared upon our 
program a member of the Supreme Court. We have 
heard a great deal about the period of time that our 
Supreme Court is behind; the period of months that 
it will take to catch up with the work, and the period 
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of years—thinking in the same terms in which my 
friend Leigh Newell has spoken—it would take to read 
the transcripts and briefs of cases now pending for 
hearing in the Supreme Court. We have heard much 
of how the conditions’ might be remedied. We shall 
now have the opportunity of listening to a gentleman 
of that body who will probably tell us how to better 
organize the Supreme Court of the State of Florida. 
I have the honor to present to you the Honorable Arm- 
stead Brown, who will discuss the subject “Shall Our 
Supreme Court Have Seven Members ?”—Honorable 
Armstead Brown. (Applause. The members of the 
Association rising.) 

(Honorable Armstead Brown, Justice of the Su- 
preme Court of Florida, then delivered an address, 
which is printed on page 32 of these proceedings.) 

THE PRESIDENT: Gentlemen, the hour of ad- 
journment has arrived. We will meet again promptly 
at two o’clock. 

(And thereupon the session adjourned to meet at 
2:00 o’clock P. M.) 

AFTERNOON SESSION 2:00 P. M. 

THE PRESIDENT: The meeting will please come 
to order. 

Gentlemen, we are all familiar with the great work 
that is being carried on in this country by the Ameri- 
can Bar Association and the part it is playing in the 
moulding of the right kind of public opinion in America. 
And because of that fact, and because of the man him- 
self, we are particularly pleased to have with us on 
this occasion the President of the American Bar As- 
sociation. I want to present at this time the Honor- 
able Henry Upson Sims, President of the American Bar 
Association. (Rising applause) 

MR. SIMS: It is a great pleasure to be here. 

THE PRESIDENT: We will now have a consid- 
eration of Committee reports. The first report is that 
of the Judicial Section, to be presented by Justice Wil- 
liam H. Ellis of the Supreme Court.—Justice Ellis. 
(Applause) 

JUSTICE WILLIAM H. ELLIS: Mr. President, 
the report of the Judicial Section is very short, due to 
the fact that during the past year we engaged in no 
activities whatsoever. 

The members of the bar will remember that the 
activities of the Judicial Section culminated in an 
agreement with the several committees of the Bar As- 
sociation at the last meeting, and resulted in certain 
‘definite propositions that were to be submitted to the 
Legislature, to which Judge Brown this morning re- 
ferred. The bills prepared were not passed, you know, 
but one which resulted in a sort of compromise did 
pass, in which the Legislature graciously gave to the 
Supreme Court the power to make its own rules con- 
cerning its own practice. 

The Supreme Court has now under consideration 


a rule prepared in the matter of the preparation of 
transcripts of record, the preparation of bills of ex- 
ception, and the certification to the Supreme Court of 
the testimony taken in the trial of common law cases. 
The theory which pervades those rules is this, that 
the stenographic report of the testimony at any trial 
authenticated by the reporter and certified by the 
judge shall be filed in the Supreme Court as an original 
record; that the bill of exceptions shall contain only 
such matters necessary to raising questions of law 
that were raised durnig the trial, and whenever oc- 
casion requires reference may be made to this report 
of the testimony, and the Court shall be at liberty to 
examine that report whenever it pleases, or for what- 
ever purpose. The rule is quite lengthy, it involves 
the repealing of certain other special rules, but it was 
thought that that would result in reducing expense 
in the matter of appeals or in the matter of bringing 
cases to the appellate court by writs of error. That 
matter is now under consideration by the Supreme 
Court, and I am directed by that body to report prog- 
ress. 

We had a meeting of the Judicial Section last 
night at which Judge Parks representing the Tampa 
bar submitted certain resolutions. That report was 
considered by the Judicial Section, tentatively ap- 
proved, and it was resolved that Judge Parks should 
read those resolutions this afternoon, and that it might 
be considered as part of the report which the Judicial 
Section is to make this afternoon. Further than that 
nothing was done at the meeting of the Judicial Section 
last night except to elect Judge Parks as secretary, 
and your Humble Servant as president or chairman, 
whatever you please to call it, of the Judicial Section, 
upon the theory that as nothing was done last year. 
and therefore no adverse comments were made upon 
its activities, that we bid fair to make a like result as 
last year..- 

(Applause) 

THE PRESIDENT: Before we present that reso- 
lution, we would like to have Chief Justice Terrell 
come up on the rostrum. 

(Chief Justice Glenn Terrell thereupon came upon 
the platform, amid rising applause.) 

JUDGE PARKS (Tampa): Gentlemen, and mem- 
bers of the Association, perhaps the members of our 
Association were a little bit apprehensive, as it turned 
out, of the attitude of this body towards the legisla- 
tion which was endorsed at the Miami meeting last 
year. Some of us had the impression that probably 
this Association was abandoning the proposition of 
establishing or giving the supreme court power, with 
the aid of a judicial council, to make rules of pleading 
and practice for all of the courts in the State; and 
were being somewhat apprehensive from some of the 
literature which came through the Bar Journal, thai 
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this Association might be backsliding on that proposi- 
tion, and we thought it necessary that our Association 
express itself positively on that program. With that 
end in view this resolution at our meeting last Friday 
was adopted by the Hillsborough County Bar Associa- 
tion which Judge Ellis has just stated to you, that the 
Judicial Section last night tentatively endorsed. The 
resolution is: 

Resolution of the 
HILLSBOROUGH COUNTY BAR ASSOCIATION 
Adopted at its meeting of Friday, April 4, 1930. 

WHEREAS the State Bar Association at its meet- 
ing of last year adopted a program calling for legisla- 
tion authorizing the Supreme Court with the aid and 
assistance of a judicial council to adopt and promulgate 
rules of pleading and practice for the courts of this 
state, and 

WHEREAS although the state association was 
unsuccessful in having such legislation passed at the 
last meeting of the Legislature, we believe that there 
should be no abandonment of such program but to the 
contrary it should be pressed again at the next session 
and until such legislation has been secured, and 

WHEREAS we believe that if the active efforts 
and cooperation of all local associations and the mem- 
bership of the State Association can be secured and 
such legislative program explained to the several mem- 
bers of the Legislature prior to its meeting much bet- 
ter results can be effected. 

WHEREFORE BE IT RESOLVED that the 
Hillsborough County Bar Association urge the State 
Bar Association not to abandon such program but to 
continue in its efforts to have such legislation passed 
at the next meeting of the Legislature, and instructs 
its delegates to work to that end. 

BE IT FURTHER RESOLVED that this associa- 
tion hereby pledges its support to the State Associa- 
tion in such legislative program and promises that 
such program will be explained to all members of the 
Legislature from Hillsborough County prior to its 
meeting and their endorsement of such program se- 
cured, if possible, 

BE IT FURTHER RESOLVED that the State As- 
sociation is urged through its membership and through 
the local association to secure the endorsement of 
such program of the individual members of the Legis- 
lature wherever possible prior to the session of the 
1931 Legislature. 

L. L. PARKS, 
Chairman. 
G. P. RANEY, 
President of Hillsborough County Bar Assn. 
N. B. K. PETTINGILL. 
H. 8. PHILLIPS. 
(After reading the resolution, Judge Parks con- 


tinued). 


JUDGE PARKS: Now. so much has been said 
this morning concerning this proposition by Judge 
Brown, and also by President Maguire, that I do not 
think that anything additional could be added to that 
except this, (and I think probably that I am in some- 
what a more happy position to say those things in 
the presence of the membership of our supreme court 
than some of the practicing lawyers are) and that is 
this, there has been a feeling among the members of 
the bar, which I am quite sure will.... 

JUSTICE ELLIS: Mr. President, I desire to in- 
terrupt the gentleman. 

THE PRESIDENT: Judge Ellis. 

JUSTICE ELLIS: Before he goes too far on the 
discussion of unfavorable effects on the bar, I am go- 
ing to suggest that we proceed in an orderly way, and 
I move the adoption of the report of the Judicial Sec- 
tion. 


JUDGE PARKS: I am not going to let Judge 
Ellis get away with that, but I am going to say here 
now—when the membership of the supreme court 
comes down here at the State Association they are just 
like I am before my Hillsborough County Bar Asso- 
ciation down there—I have to stand for whatever they 
say, and I am quite sure that Judge Brown, and Judge 
Terrell, and Judge Strum, if he is here, can say what 
I had to put up with at our annual meeting there in 
January; so I am going to say this, that there has been 
a feeling that if we didn’t have this Judicial Council, 
that the supreme court might not adopt or take an 
active stand in the promulgation of necessary and ad- 
ditional rules of pleading and practice for the courts 
of the State. But I am quite sure that that court, 
with the endorsement and the aid and assistance of 
this Judicial Council, will be glad to cooperate with 
that council, which I apprehend will be largely con- 
trolled by and consist of members of this Association, 
in every possible way, manner, shape and form; and 
it is that feeling, that possibly the court might not 
be active enough in that, that I say has to some extent 
existed among the bar of the State, but I do not be- 
lieve that we need fear anything along that line at all. 
I am quite sure that the court now is in position and 
will go ahead with that program, after they are au- 
thorized to do it. And I might say this too, that 1 
do not think the Supreme Court is entirely responsible 
for that, not at all, but the membership of the bar is 
as much responsible for that situation as the court is 
. s_lf, because they have not asked the court to do 
those things, and you know courts do not like to do 
anything unless they are asked to by somebody, some 
sort of motion made to start the wheels rolling. 


And I wish, on behalf of the Hillsborough County 
Bar Association, as well as the Judicial Section of this 
Association, to move the adoption of this resolution 
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which I have read to you, and offer it for your consid- 
eration and endorsement. 

THE PRESIDENT: Gentlemen, you have heard 
the resolution as presented by Judge Parks. 

MR. SHARON (Sanford): I move the adoption 
of the resolution. 

THE PRESIDENT: Is there a second to that? 

(The motion was duly seconded.) 

JUSTICE ELLIS: That ought to be on the adop- 
tion of the report of the Judicial Section. 

THE PRESIDENT: Thank you very much. Your 
motion, as I understand it, is to adopt the report of 
the Judicial Section? 

JUDGE PARKS: Yes, sir. 

THE PRESIDENT: And the second to that ef- 
Any discussion? If not, the question. 

(The motion was duly put and carried). 

THE PRESIDENT: The next report is that of 

the Executive Council, presented ,by Mr. John C. 

Cooper, Jr. 

MR. JOHN C. COOPER, JR. (Jacksonville): Mr. 
President, the report of the Executive Council is 
printed in a pamphlet which has been distributed, and 
unless it is so desired that I shall read it, I will simply 
move its adoption. If there are no remarks to be made 
in regard to it, or any questions to be asked by any 
member, I will simply move its adoption. The report 
is quite short. It has been printed and distributed, 
and will be found on the first page of this report. 

(The Report of the Executive Council is printed 
at page 54 of these Proceedings). 

The motion was duly seconded, put to vote, and 
duly carried. 

THE PRESIDENT: The report is adopted. — 

Next we have the report of Conference of Bar 
Delegates by Mr. Bentley. 

(The report of the Conference of Bar Delegates 
as submitted by the Secretary, Mr. Bentley, is re- 
printed at page 53 of these proceedings. The ad- 
dress of Prof. C. W. Crandall delivered before the 
Conference of Bar Delegates on “The Special Verdict’ 
is printed at page 64 of these proceedings.) 

MR. CARY D. LANDIS (Deland): Mr. Chair- 
man, I move the adoption of the report of the “Con- 
ference of Bar Delegates,” and as I understand it. 
that carries with it the approval, of course, of Mr. 
L’Engle’s committee? 

THE PRESIDENT: That would necessarily fol- 
low. 

MR. LANDIS: And that that committee be con- 
tinued in its work along that line. 

JUSTICE ELLIS: I second the motion. 

The PRESIDENT: Gentlemen, you have heard 
the motion to adopt the report of the Conference of 
Bar Delegates. Is there any discussion? (No dis- 
cussion). Ready for the question? 


fect. 


The question was called. the motion put to vote 
and duly carried. 

THE PRESIDENT: It is unanimously adopted. 

1 assume that that action would carry with it the 
proposal as to the continuation of Mr. L’Engle’s com- 
mittee and as to taking final action at the Conference 
of Bar Delegates to be held this fall? That would, it 
seems to me, eliminate the necessity of a report from 
the committee of Judicial Administration and Legal 
Reform. 

MR. COOPER: I think it would be wise for Mr. 
L’Engle to read his report. There are many gentle- 
men who were not here yesterday. I think it advis- 
able that this entire body have the benefit of Mr. 
L’Engle’s report, and that it be reread. 

THE PRESIDENT: Mr. L’Engle. 

MR. E. J. L;-ENGLE (Jacksonville) ; Mr. President. 
and members of the association, I hope those who 
heard this document read yesterday at the Conference 
of Bar Association Delegates will pardon the repeti- 
tion. I regret that the chairman of the special com- 
mittee, Judge Glenn, is ill and unable to be present 
and cooperate in presenting this report, but I have 
his permission to sign his name, as he was not here 
yesterday. The report is addressed to the President 
of the State Bar Association, and is as follows: (Read- 
ing report.) 

(The joint report of the Committee on Judicial 
Administration and Legal Reform, and the special 
Committee on Reformation of Chancery Practice is 
reprinted at page 53 of these proceedings. The pro- 
posed statute prepared jointly by these committees and 
referred to in report, and also referred to in the Con- 
ference of Bar Delegates, will appear with a supple- 
mental report of these committees in a later issue of 
the Law Journal.) 

MR. L’ENGLE: Mr. President, and gentlemen, 
permit me to supplement this report with a statement, 
that while these committees felt that they have be- 
come, as I might say in the old Latin phrase. “functus 
efficio” that we have finished our work—our work has 
really just begun, if the association is interested in the 
subject. The printed paper which is before you is 
probably the fourth or fifth draft of this work. I as- 
sume that if the Association desires to pursue the sub- 
ject there will be many more drafts before the bar of 
this State would be satisfied with any general revision 
of equity practice; and all that we can say upon be- 
half of the two committees is that they have tried to 
serve the Association to the best of their ability. But 
they are not a committee of propaganda, they have no 
brief to hold in this matter, they do not champion this 
measure, or any measure at all, and it is for the As- 
sociation and the public to determine whether they 
want any change in the equity practice, and if so what 
they do want. The only service that these commit- 
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tees can render is to commit something which will 
form the basis of your future consideration. (Ap- 
plause) 

THE PRESIDENT: Gentlemen, you have heard 
the report of the committee on Judicial Administration, 
and Legal Reform. What is your pleasure in the 
premises ? 

A MEMBER: Mr. President, I move that the 
committees’ report be adopted; and I move also that 
this meeting suggest to the new president and 
new officials who will be elected tomorrow, that this 
committee continue its excellent work, and continue 
upon the same lines that they have been operating, in 
the same way. 

(Motion duly seconded.) 

A MEMBER: Mr. President, in view of the 
amount of work which these committees have evidently 
performed, and the excellence of that work, I think 
they are entitled to have incorporated in this motion 
an express vote of the thanks of this Association for 
that work. I move an amendment to that effect. 

THE MEMBER: The amendment is accepted. 

(The motion being duly seconded, was put to vote 
and carried). 

THE PRESIDENT: The report is unanimously 
adopted. 

Gentlemen, I am sure few of the members of this 
Association realize the tremendous amount of work 
done by the Committee, the report of which has been 
so modestly made. Had all of you been in attendance 
at the Conference of Bar Delegates on yesterday you 
would all be keenly alive to the constructive effort 
which has resulted in the submission of this proposed 
chancery statute. I sincerely hope that every mem- 
ber of this Association will make it his business to 
carefully study in detail the proposed statute. It will 
again be submitted at the next semi-annual Conference 
of Bar Delegates, at which time it is presumed final 
official action will be taken upon it. 

The next report is that of the Committee on Legal 
Education and Admission to the Bar. Mr. Clyde Vin- 
ing, chairman. (It would appear that Mr. Vining is 
absent.) Mr. Smith, as a member of that Committee, 
do you have a report to make. 

MR. MILLARD SMITH (Titusville): 
there is no report. 

THE PRESIDENT: All right the next report is 
that of the Committee on Professional Ethics and 
Grievances, by Mr. J. A. Scarlett. 

(The report of the Committee on Professional 
Ethics and Grievances is printed at page 63 of these 
proceedings). 

THE PRESIDENT: Gentlemen, you have heard 
the report of the committee. What is your pleasure” 

MR. A. L. RICHARDSON (St. Petersburg): I 
move it be adopted. 


I think 


(Motion duly seconded). 

There being no discussion, the motion was put 
to vote and duly adopted. 

THE PRESIDENT: The report is adopted. 

Next, the report of the committee on American 


Citizenship, presented by Mr. G. B. Knowles: Is there 
a member of the committee present? 
MR. G. EDWIN WALKER (Bartow): I don’t 


see Mr. Knowles present. I am a member of the com- 
mittee. I notice that he has submitted his report. 

THE PRESIDENT: Will you read the formal 
part of the report Mr. Walker. 

MR. WALKER: It is in two forms. 
Judge Harrison would submit this himself. 

THE PRESIDENT: Is the Judge here? 

MR. WALKER: He was at the hotel a few min- 
utes ago, and he is on that committee. 

(The report and supplemental report of the Com- 
mittee on American Citizenship is printed at page 58 
of these proceedings.) 

Mr. Chairman, you have heard this read, and I 
wish Mr. Knowles had been here to present it himself, 
because I had not seen it except several months ago 
until today, and it came as a little surprise; but in 
this work I had occasion to come in contact with the 
people and the schools, and you would be surprised at 
the willingness of the school teachers and professors 
to cooperate in such matters if we just even indicated 
that we were willing to help them; and I think, gentle- 
men, it is our duty, if we haven’t got the money, let’s 
do it ourselves, and forego giving awards or medals 
for any thesis or anything of that nature, but let us 
try and bring each year this question to the schools, 
because that is where we make out citizenship. We 
do not get our citizens from grown people—they 
come from the schools, and if we can reach them there, 
and teach them what is their duty, we have gone a 
long ways to eliminate all questions of ethics, all ques- 
tions of criminal law, and such as that. Mr. Chairman 
I thank you. (Applause.) 

THE PRESIDENT: Gentlemen, you have heard 
the report of the committee, what is your pleasure? 

MR. PETTINGILL (Tampa): Mr. President, I 
move the adoption of the report, and that the recom- 
mendations of the committee be referred to the Execu- 
tive Council with power to act. 

(Motion duly seconded.) 

THE PRESIDENT: Gentlemen, before this mo- 
tion is submitted I should like to particularly com- 
mend the work of the Committee on American Citizen- 
ship and express appreciation for the very splendid 
cooperation given during Citizenship Week by the 
newspapers, civic organizations and churches. The 
cooperation of these organizations and the work of 
the Bench and Bar of this State, made Citizenship 
Week a success throughout Florida. 


I thought 
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(Motion was then put to vote, and carried.) 

THE PRESIDENT: The next report is report 
of the committee on Noteworthy Changes in Statute 
Law by Mr. R. A. Henderson, Jr. 

(The report of the Committee on Noteworthy 
Changes in the Statute Law is printed at page 55 
of these proceedings.) 

MR. HENDERSON: For the purpose of some 
discussion, as Chairman, I move the adoption of the 
report. 

THE PRESIDENT: Gentlemen, you have heard 
the report of the committee, and motion for the adop- 
tion thereof. 

MR. GEORGE A. DECOTTES (Sanford): Mr. 
Chairman, I think in order that the motion be properly 
entertained there might be some discussion on the 
various paragraphs of the report; rather a long re- 
port, and comprehensive in its nature, containing vital 
changes in the procedure. I think it would be well 
to take up that report section by section for discus- 
sion before consideration to adopt the report as a 
whole. I offer that as a suggestion. In fact, I offer 
that as a motion. I am probably out of order making 
a motion, with a motion pending. 

THE PRESIDENT: Such motion would be out 
of order Mr. DeCottes. 

MR. DECOTTES: I offer that as a motion for 
consideration Mr. President. 

MR. M. H. LONG (Jacksonville): The report of 
this committee it seems to me embodies many changes 
which are proposed to be made in our statute law. Ii 
we start discussing those proposals we will be here 
until next month sometime. I offer as a substitute mo- 
tion that this report be spread on the minutes as in- 
formation, and that it be referred to the committee on 
Legislation for such action as they see fit. 

MR. HENDERSON: Mr. Chairman, I am per- 
fectly willing to accept that as an amendment to the 
motion, if it is agreeable to Mr. Long. 

THE PRESIDENT: Gentlemen, you have heard 
the motion as amended. 

(A question from the audience: What is it?) 

THE PRESIDENT: I should say that the motion 
as amended is that the report of the committee be sub- 
mitted to the committee with power to act—that is the 
motion as I understand it. 

A MEMBER: Mr. Chairman, does that mean 
that this Association approves those recommenda- 
tions ? 

THE PRESIDENT: Now, I want this to be taken 
into consideration in considering that motion, that the 
duty of the legislative committee primarily is to spon- 
sor and seek to cause to be enacted into law, as my 
good friend Mr. Landis well knows, any plan approved 
by the Bar Association. I assume that what Mr. 
Long had in mind was that it simply be referred to 


that committee for study, consideration, and further 
report. 

MR. LONG: That is it. 

THE PRESIDENT: With that interpretation of 
the report, are you ready for the question. 

MR. PAT JOHNSTON (Kissimmee): Would that 
be the same committee? 

THE PRESIDENT: 
committee. 

MR. HENDERSON: Do I understand the inter- 
pretation of that as made that the committee would 
have no authority, and the legislative committee would 
have no authority? That necessarily means to report 
the thing back entirely for the Association’s further 
consideration. 

THE PRESIDENT: The work of the Legislative 
Committee, as I understand the matter, is to present 
to the Legislature only those things which have been 
formally approved by the Florida Bar Association. 

MR. HENDERSON: As I understood the mo- 
tion, Mr. Chairman, to refer the matter to the Legis- 
lative Committee with power to act, which as I under- 
stand under our constitution, it would have to be 
checked and approved by the Executive Council. 
Therefore, I accepted the amendment, with the thought 
that this does not necessarily delay the consideration 
by the Association at some subsequent time of the 
recommendations that are made. which would have 
the effect of permanently postponing any action upon 
these matters, but that it be placed in the hands of 
the Legislative Committee, with the concurrence of 
the Executive Council of this Association, with power 
to bring about some of the reforms there suggested. 

MR. JONES: Mr. President, it seems to me that 
we have come to a crisis in our deliberations here. To 
my mind the report we have just heard read advances 
us twenty years in progress. I don’t think I have 
ever heard a report that means more to the State than 
the report that we have just heard read, and for 
heaven’s sake let’s do something with it. That mo- 
tion means that this is pigeon-holed. I do not mean 
to say I approve of every recommendation made, but 
I do think it would be a great boon to our State if 
we would adopt and approve these recommendations, 
and I certainly urge that these be referred to some 
committee or in some manner handled so that it will 
not be all lost, so that we will have some real action 
from this very splendid report. 

A MEMBER: As a substitute motion I quite 
agree with what the gentleman has said, and feeling 
that the Association could not spend a better hour’s 
time before giving this approval, I move you, sir, as a 
substitute motion to that of Mr. Long’s, that this re- 
port be considered by this Association section by sec- 
tion, and acted upon. 

(Duly seconded.) 


It would not be the same 
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THE PRESIDENT: Do you submit that as a sub- 
stitute motion? 

THE MEMBER: Yes, sir. 

MR. PAT JOHNSTON: I would like to ask the 
gentleman if he would not be willing to amend his mo- 
tion to have copies of this resolution or report printed 
and submitted to the various members, and let them 
vote on it, and return it back, so that they can discuss 
it, and go into it thoroughly. If we discuss it sec- 
tion by section, we will be here all night. 

THE PRESIDENT: Is there a second to the mo- 
tion made by the gentleman? 

(Motion duly seconded.) 

MR. WHITE (Sanford): I do not concur in cer- 
tain things that are therein contained, at the same 
time we all recognize that before any statute law is 
passed it has to be illuminated, and therefore those 
things will come before the legislature. For instance 
the gentleman proposes that certain parties who are 
interested on the grand jury should not be interested, 
and have nothing to do with them, etc. Of course 
I am not concurring in that, and at the same time I 
realize there should be some amendment to the law 
there, and it is possible that it should be so treated. 


_ And further, about the tax of twenty or twenty-five 


per cent. I am not going to the extent of saying a man 
should not be penalized without a right of hearing be- 
fore he is penalized. I therefore move that you now 
call for the previous question and we vote upon it. 

THE PRESIDENT: Gentlemen, are you ready 
for the question? 

A MEMBER: What is the question? 

THE PRESIDENT: The question as now pre- 
sented is that the report of the committee be con- 
sidered section by section. 

(Question again called for.) 

(A vote on the question was taken, and a division 
was called for, and a standing vote was taken.) 

THE PRESIDENT: The motion is carried. Mr. 
Henderson, read your report section by section. 

(The first section of the report was read.) 

MR. HENDERSON: In order to make the mat- 
ter open for discussion, I move the adoption of the 
recommendation. 

(Motion seconded.) 

MR. GEORGE P. GARRETT (Orlando): I wish 
to be heard once for all on the seventeen sections—l 
might say my Brother Henderson seems to have pre- 
sented a resolution or report in the interest of the 
creditor and the prosecution. I chronically represent 
the debtor and the defendant, and I vote no on each 
one of these propositions. 


A MEMBER: Mr. President, I move the previous 


‘question. 


THE PRESIDENT: All in favor of the motion 


for the adoption of that particular section let it be 
known by saying aye. 

(Voted on.) 

The ayes have it. 

(The second section of the report was then read.) 

MR. HENDERSON: Mr. Chairman, I move the 
adoption of that section. 

THE PRESIDENT: Do I hear a second. 

MR. MAXWELL W. WELLS (Orlando): I sec- 
ond the motion. j 

THE PRESIDENT: Any discussion? 

(No discussion. Question called for, and voted.) 

THE PRESIDENT: Carried—the ayes have it. 

(The third section of the report was then read.) 

MR. COOPER (Jacksonville): I would like to 
ask for further explanation of that section. 

MR. HENDERSON: Mr. President, in explana- 
tion of that section. it is the thought of the committee 
that there is not now anything equivalent or tanta- 
mount to dower rights on the part of a husband in 
the wife’s properties; that such may not be necessarily 
the sound thing to do, but that if men and women are 
to be placed upon a parity in their contractual and 
property relations that that parity should parallel 
those rights in both active properties and in decedents’ 
estates. The committee has no fixed notions as to ex- 
actly the language to be employed, or what those 
rights should be, except the rights should be tanta- 
mount, the one to the other. Therefore, Mr. President, 
it is a matter which a committee might give real con- 
sideration to, and we thought that some definite bill 
might ultimately be proposed to this body for consid- 
eration. It does not embody any fixed notions except to 
continue the parallel and parity. I ‘therefore, Mr. 
President, on behalf of the committee, move the adop- 
tion of the recommendation. 

THE PRESIDENT: Any second. 

(Duly seconded.) 

A MEMBER: Does the legislation affect the 
wife’s right made by will in the property? 

MR. HENDERSON: It would depend I think Mr. 
President as to what constitutional changes might be 
made other than affects the homestead law upon 
dower rights or other like interests. There are no 
fixed notions, as I say Mr. President, in the minds of 
the committee, but the thought is that in order that 
the conditions that would prevail, following the plac- 
ing upon a parity of women with men in their con- 
tractual relations, that this would be one of the ele- 
ments that would bring about a consistency in our 
laws, and since the first feature has been adopted, and 
the second feature has been adopted it was the thought 
of the committee to make the scheme well rounded, 
that the matters being so amended, that the third 
should be adopted. 

MR. COOPER: I would like to ask a question, 
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namely, whether that would not require the redrafting 
of the entire statute of distributions, in order to carry 
those out. either by entirely abolishing dower, or by 
setting up something for the husband similar to 
dower? Either way you work it out, wouldn’t it re- 
quire in order to do a proper job of it, the practical 
redrafting of the whole theory of our statute of dis- 
tributions? It seems to me that it is a very far-reach- 
ing proposition, and I just wanted to be sure what was 
in the speaker’s mind. 

MR. HENDERSON: Mr. President, I think the 
committee itself thinks it is far-reaching and the basis 
of some definite study be reported back further as 
to what that final decision and what those _ rights 
should be. And while this recommendation adopts the 
principle of the same parity on behalf of the husband 
with that of his wife in behalf of the rights in his 
property, there are no fixed notions here, but it was 
the desire to open up that subject, so that the paralleis 
may be preserved so far as possible. 

JUDGE BARRS: Mr. President, as I understand 
it, our endorsing these sections, numbers 1 and 2, as 
we have done, refers the matter to the legislative com- 
mittee with power to prepare the legislation, and urge 
it upon the Legislature, would it not? 

THE PRESIDENT: That would be the force and 
effect of it. 

JUDGE BARRS: I move this section 3 be re- 
ferred to the legislative committee for their considera- 
tion and report back their recommendations to this 
body at its next annual meeting. 

(Duly seconded.) 

THE PRESIDENT: That is a substitute motion? 

JUDGE BARRS: Yes, sir; that is a substitute. 

THE PRESIDENT: You have heard the substi- 
tute. 

MR. WALKER: I would like to know if that 
provides for a separate and private examination of the 
husband? 

THE PRESIDENT: Gentlemen, is there any fur- 
ther discussion? 

A MEMBER: Mr. President, it seems to me that 
this Association composed of attorneys practicing be- 
fore the bar of this State, and largely also of judges 
interpreting our laws, supposedly a body of men and 
women which gives due consideration and mature de- 
liberation to various and sundry things before taking 
action thereon, is getting rather into deep water in at- 
tempting in this brief span of moments to discuss and 
take action upon and endorse or repudiate these vari- 
ous and sundry suggestions that have been advanced 
by this committee; and it seems to me that it would be 
unfair to the citizenship of this State for us to go into 
a discussion of these matters and railroad them 
through here this afternoon, and either to stamp them 
with our approval or disapproval as the case might be. 


I believe that these things require careful considera- 
tion and deep thought, and that they ought to be con- 
sidered by somebody, and I for one want an opportuni- 
ty to really give some thought to the various and 
sundry matters that are advanced before I am placed 
in the position of either sanctioning or disapproving; 
and I move you, sir, that the vote whereby this As- 
sociation decided to take up these matters and con- 
sider them section by section be reconsidered. 

THE PRESIDENT: Did you vote for the mo- 
tion to take it section by section? 

THE SPEAKER: No, sir; I voted against it. 

MR. PAT JOHNSTON: I did, and I will make 
the motion in his place, with his consent. 

MR. JAMES E. CALKINS (Miami): Mr. Presi- 
dent, I would just suggest, and I make it in the form 
of a motion that this entire report be referred—and 
I think a motion to refer is in order—to the legislative 
committee, with the suggestion to them that they em- 
body these resolutions in the form of bills, or such ones 
as they should see fit, in the form of bills, and that 
these bills be submitted to the meeting of the bar 
delegates of the various associations, which I under- 
stand meet in November or December. The meeting 
of bar delegates can take up these various subjects, 
and if they approve any of these bills, then the legisla- 
tive committee can take them before the Legislature. 
I would like to ask Mr. Henderson if that would be 
satisfactory. 

MR. HENDERSON: 
understand your motion. 

MR. CALKINS: I make the motion that further 
consideration of that report be deferred; and that the 
whole matter be referred to the committee on legisla- 
tion, with authority and instruction that they prepare 
bills upon the lines of your suggestion, on such of 
these matters as they see fit to draw bills upon, and 
that these bills, or form of bills, be submitted to the 
meeting of the convention of bar delegates, which 
meets sometime in November; that they be submitted 
to them for approval, and if they approve them the 
legislative committee be authorized to take them be- 
fore the Legislature. I make that as a motion. 

(Duly seconded.) 

MR. CALKINS: And I want to add one more 
thing to that, that a copy of this report be sent to 
each member of the Association. 

THE PRESIDENT: Is there a second to the mo- 
tion? 

(Motion duly seconded.) 

All right, Mr. Henderson. 

MR. HENDERSON: That is a substitute to the 
substitute? Is the purpose of that motion to pigeon- 
hole action, or would it have that effect, irrespective 
of its purpose? 

MR. CALKINS: I dont think it would. We are 


I am sorry, Senator, I don’t 
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passing upon generalities. You have said certain 
things ought to be done. Now, there ought to be 
bills drawn upon those things. Now bills ought to be 
presented to the delegates, and let them approve the 
form of the bills, rather than generalities. 

MR. HENDERSON: I think, Mr. President, most 
of the recommendations made embodied the thought 
Senator Calkins has expressed in his motion, namely, 
special committees, not the legislative committee, be 
appointed for the purpose of framing definite legisla- 
tion for report back to this association, rather than 
adopting a specific bill, perhaps. The purpose, how- 
ever, Mr. President, of these recommendations is that 
before the Association there may be opportunity to have 
a discussion as to these reforms, so that the Associa- 
tion so far as possible, without fixing the language of 
any bill may adopt some policy. Personally, Mr. Presi- 
dent, I am of the opinion that if the matter as a whole 
were referred to the committee on legislation that it 
would delay it to the extent that we could not at the 
next session of the Legislature get through certain 
things here which would reflect pecuniary benefit to 
creditors, Mr. Garrett, and others in Florida. There- 
fore, I should be opposed to the motion in view of that 
already adopted, that we do consider them section by 
section. We have no pride of authorship, I will say, 
Mr. President, we have initiated this discussion. If it 
is not now wise to adopt any particular recommenda- 
tion, to give the thing further thought, it has simply 
served the purpose of awakening some thought on 
these lines. 

MR. CALKINS: Mr. Henderson, may I interrupt 
you a moment. I think myself it should be referred 
to a special committee, but the reason I did not embody 
in my motion to be referred to a special committee, 
because I was alarmed that the chair might appoint 
me on that committee, and I didn’t want to serve. If 
you will make a motion that the matter be referred to 
a special committee, and the committee draw bills upon 
this subject and submit to the bar delegates in No- 
vember, before the Legislature meets, I will withdraw 
my motion. 

MR. HENDERSON: Mr. President, if you will 
permit me to do so, except certain sections, I will be 
happy to do so. Now I think we might conclude the 
others upon that basis, or some other basis. There are 
a half dozen sections where that identical thing is ap- 
plicable. 


A MEMBER: Mr. President, may I ask the gen- 
tleman a question? 


THE PRESIDENT: You may. 


THE MEMBER: Under this proposal to refer 
the matter to the committee, what opportunity would 


the membership of the Association have to vote upon 
it? 


MR. HENDERSON: I presume the bills would 
be published in the Law Journal. 

THE PRESIDENT: They would be, answering 
the gentleman’s question, and I assume that the Con- 
ference of Bar Delegates would take action in Novem- 
ber, or at the time of their semi-annual meeting, and 
their action be referred then to the general meeting 
which would take place sometime early next spring. 

THE MEMBER: I should be in favor of the 
motion if opportunity is provided for the membership 
of the association to vote for the adoption or rejection 
of the bill. 

THE PRESIDENT: That would necessarily fol- 
low unless some other order or action to the contrary 
is taken by the Association or its Executive Council. 

MR. LONG: It might be well to remember this 
Association meets again before the Legislature. 

THE PRESIDENT: That is entirely true, Mr. 
Long. 

MR. HENDERSON: Mr. President, as I under- 
stand it, I would like to offer, if the way is clear for 
the substitute to the substitute. 

THE PRESIDENT: Have you withdrawn your 
motion? 

MR. LONG: Just for a moment, yes. 

MR. HENDERSON: That the following sub- 
jects embodied in the recommendation be the basis for 
the appointment of special committees thereon, re- 
spectively, for study and report to the Association of 
Bar Delegates of this Association for its further con- 
sideration, namely: 

1. Section 5. 

2. Section 7. 

3. Section 16. 

I think those are the sections Mr. Chairman Mr. 
Calkins wanted special committees on. I therefore 
move the adoption of those sections with the appoint- 
ment of those committees for those purposes. . 

MR. HULL (Deland): Mr. Chairman, I move 
that the report of this committee be referred to the 
Executive Council for its consideration and action. 

(Motion duly seconded.) 

MR. PETTINGILL: There is a motion before the 
house. 

THE PRESIDENT: I think that is correct. 

A MEMBER: I rise to a point of order. I 
thought there was a second. 

A MEMBER: I will second the motion. 

MR. HULL: I moved that the report of this com- 
mittee be referred to the Executive Council, and re- 
ported back to this association. Some one asked at 
what time. The Council meets before the Legislature 
does, and so does the Bar Association. I will restate 
my motion, that the report of this committee be re- 
ferred to the Executive Council for consideration and 
report to the next meeting of this Association. 
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MR. PETTINGILL: I rise to a point of order. 

THE PRESIDENT: Is that restatement approved 
by the second? 

(Duly seconded.) 

MR. PETTINGILL: I raised the question of a 
point of order. This assembly has already voted to 
proceed with the consideration of this report. Now, 
unless that is a reversal of that vote, it seems to me 
this motion is out of order. 

MR. GARRETT. (Orlando) : Mr. Chairman, | 
will be very glad to vote in favor of Mr. Hull’s mo- 
tion. But I am just about to be personally endowed 
with dower paraphernalia and quarantine. I want 
those things voted on before we refer to the rest of 
it. 

THE PRESIDENT: The Chair rules Mr. Hull’s 
motion is in order. A motion to refer the report for 
further consideration of a committee. 

MR. HULL: I rise to a point of order. 

THE PRESIDENT: I said I ruled that your mo- 
tion was in order. 

MR. NEWELL (Orlando): Mr. President, there 
is also a motion to reconsider made, and seconded, of 


which no discussion is permitted, and which would 


take precedence over any of these various motions 
which are made. 

THE PRESIDENT: I don’t understand Mr. 
Johnston’s motion to be contrary to Mr. Hull’s mo- 
tion. The same thing? 

MR. PAT JOHNSTON: Yes, sir. 

(The motion put to vote and carried.) 

THE PRESIDENT: The motion is adopted. 

Seriously I want to say in so far as I am person- 
ally concerned I am very grateful to that committee 
for a very thorough report, and serious effort on be- 
half of the Bar Association. 

Gentlemen, the next committee is the Committee 
on Legislation. 

MR. LONG: Mr. President, before we do that, 
I think this Association ought to extend to that com- 
mittee a vote of thanks for what they have done. 
Practically everything they have done I am in favor 
of; I was not in favor of doing it here. I make a mo- 
tion that this Association extend its thanks. 

(Motion duly seconded, put to vote and carried.) 

THE PRESIDENT: Unanimously carried. 

All right, gentlemen, the report of the Committee 
on Legislation—Mr. Cary D. Landis. 

MR. CARY D. LANDIS (Deland): Mr. Chair- 
man, and members of the Association, my good friend 
President Maguire has seen fit to call it the “Com- 
mittee on Legislation”. I don’t know that he said 
what was in his mind—the “Lobbying Committee”. 

(The report of the Committee on Legislation is 
printed at page 62 of these proceedings.) 

I wish to state, gentlemen, that the committee, 


practically all of the members, spent anywhere from 
two days to three weeks endeavoring to get your meas- 
ures before the Legislature, and get them enacted into 
law. Our committee was unanimous in support of 
‘“« measures recommended by the Bar Association, 
that they had merit, and should have become laws, but 
if I may be pardoned for giving my reaction to the situ- 
ation I would state that that is a fine body of men up. 
there. They are fine fellows, but you know there are 
lots of other things that seem to be very important ih 
the State, and especially at this session. 

THE PRESIDENT: You have heard the report 
of the committee; is there a motion to adopt? 

(A motion was made to adopt, duly seconded, and 
on vote carried.) 

THE PRESIDENT: The report of the commit- 
tee is adopted, and we are grateful to the committee for 
its splendid work. 

The next on the program is the Committee on Me- 
morials by Judge Edith M. Atkinson. (Applause) 

(The report of the Committee on Memorials is 
printed at page 66 of these proceedings.) 

JUDGE EDITH M. ATKINSON: I respectfully 
submit this report, and move the adoption of it. 

‘Duly seconded.) 

THE PRESIDENT: In the adoption of that reso- 
lution let us stand for a moment in respect of the 
memory of those departed brothers. 

(Association rising.) 

THE PRESIDENT: The next is the report of the 
Committee on Criminal Law and Criminal Procedure, 
by Mr. J. McHenry Jones. 

(The report of the Committee on Criminal Law 
and Criminal Procedure is printed at page 61 of these 
proceedings.) 

MR. JONES: As Chairman, I move the filing, re- 
ceiving and adoption of this report. 

(Duly seconded.) 

THE PRESIDENT: Gentlemen, you have heard 
the motion of the chairman of the committee on Crim- 
inal Law and Criminal Procedure. The motion was 
for the filing, receiving and adoption of this report. 

A MEMBER: Does it mean by this vote, that if 
the motion should be carried, that we approved the 
recommendations in the report? 

THE PRESIDENT: That would be correct, sir. 

Any discussion? 

MR. FABISINSKI (Pensacola): I move that this 
report as the report of the committee on statutory 
changes, be referred to the Executive Council; that 
specific bills be drawn and referred to the convention 
of bar delegates for consideration at the next meet- 
ing, (with the exception of the last recommendation 
as to the organization of an appellate criminal court). 

THE PRESIDENT: Do you accept that as an 
amendment Mr. Jones? 
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MR. JONES: Mr. President I dont know who 
seconded my motion. 

THE PRESIDENT: You are agreeable to _ it, 
however, provided your second is? 

MR. JONES: If I understand the motion cor- 
rectly. I would like to have it repeated. 

MR. FABISINSKI: All of the report except your 
recommendation as the organization of a criminal court 
of appeals be referred to the Executive Council for 
study and recommendation of specific acts to carry 
the report into effect to be reported at the next Con- 
ference of Bar Delegates. 

MR. JONES: Everything except the recommen- 
dation. That is acceptable to me. 

THE PRESIDENT: Are you ready for the ques- 
tion? 

JUDGE CHILLINGWORTH: Does that mean we 
now approve all of these other five notes? 

THE PRESIDENT: No. 

A MEMBER: That the matter after study and 
drafting of the statute be reported back to the Asso- 
ciation for a vote. 

THE PRESIDENT: That is correct, sir. 

Are you ready for the question? 

(Motion put to vote and duly carried.) 

THE PRESIDENT: I particularly want to thank 
this committee, composed of a number of gentlemen 
of the Western part of Florida for its very active work 
in behalf of the Florida Bar Association. 

MR. FABISINSKI: That means the last of the 
recommendations accounted for. I would like to make 
a motion now that the address of the Honorable Arm- 
stead Brown this morning and this final recommenda- 
tion of this report be referred to a special committee 
of three members of this Association to be studied and 
referred to the next meeting of the Bar Association. 

MR. JONES: I don’t accept that. The reason 
is that they both concern constitutional amendments 
which must be passed, if they are to be obtained, and 
presented earlier than the next meeting of the Bar 
Association. 

THE PRESIDENT: You would refer those mat- 
ters to the Executive Council; with direction to ap- 
point a special committee as you did before. 

MR. FABISINSKI: To a special committee, yes. 
The motion now as amended by the suggestion of the 
president is that they be referred to the Executive 
Council with recommendation to appoint a special com- 
mittee with authority to act and report. 

(Motion put and duly carried.) 

THE PRESIDENT: The report is adopted. 

The next committee is on Publications, by Mr. 
John C. Cooper, Jr. 

MR. JOHN C. COOPER, JR.: Gentlemen there 
is a financial statement of the Law Journal on the 
second page of the pamphlet which you have, which 


I will appreciate you looking at, as I would like to ex- 
plain it, if I may. 

(The Financial Statement of the Law Journal is 
printed at page 54 of these proceedings.) 

MR. GARRETT: Mr. Chairman, I would like to 
move the acceptance and adoption of that report, but 
I think it is in error. I think Mr. Cooper said there 
were only nine hundred dollars. I will tell you the 
biggest asset at all that was not mentioned at all, and 
it is worth about a million dollars, and that is Mr. John 
C. Cooper, Jr. 

THE PRESIDENT: Is there a second to the mo- 
tion? 

MR. SHARON (Sanford) I second the motion, and 
move you that the Bar Association offer a vote of 
thanks to Mr. Cooper for his splendid work. 

THE PRESIDENT: You offer that as an amend- 
ment. 

(Duly seconded, put to vote and carried.) 

THE PRESIDENT: I want to express on behalf 
of this Association also appreciation for the very splen- 
did work that has been done by Mr. John C. Cooper, 
Jr., in the work of the Law Journal. 

The next is the report of the Committee on Ameri- 
can Law Institute, by Mr. T. M. Shackleford, Jr. 

MR. T. M. SHACKLEFORD: Mr. President, un- 
less the Association requires to the contrary I shall 
depart from the customary practice of these other 
gentlemen and not read my report. It is to be found 
in the extra issue of the Journal. I wish to say that 
Mr. Lewis, director of the American Law Institute, this 
morning explained what can and should be done by 
the state Association, and its committee on coopera- 
tion, and we think we are making some _ progress 
towards arranging for the annotations to be made to 
the restatements as they are adopted by the Institute. 

I further desire to report that the sub-committee 
was appointed as per my suggestion by the president 
on the proposed criminal procedure, or the system of 
criminal procedure. It has been recommended, but 
not entirely adopted yet by the American Law Insti- 
tute, and that I do not think has been published yet. 
I would suggest, recommend, and make a suggestion 
that this code of ‘criminal procedure be considered 
along with the other. suggestions that have been made 
with regard to criminal procedure, and referred to the 
Executive Council. 

I think that that covers the report. 

(The report of the Committee on the American 
Law Institute is printed at page 60 of these pro- 
ceedings.) 

THE PRESIDENT: Gentlemen, you have heard 
the report of the Chairman. 

(A motion was duly made and seconded for the 
adoption, put to vote and carried.) 

THE PRESIDENT: The next is the report of 
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the Secretary-Treasurer—Secretary Ed. R. Bentley. 

(The report of the Secretary and Treasurer is 
printed at page 55 of these proceedings.) 

MR. BENTLEY: Mr. Chairman, I move the 
adoption of the report, and appointment of a special 
committee of three to audit the accounts of the Secre- 
tary-Treasurer. 

(Motion duly seconded, put to vote and carried.) 

THE PRESIDENT: The Chair will appoint Har- 
ry Johnson of West Palm Beach, Mr. Wilson of San- 
ford, and Mr. Leitner of Arcadia as the auditing com- 
mittee. 

MR. R. A. HENDERSON: Mr. President. 

THE PRESIDENT: Mr. Henderson. 

MR. HENDERSON: Mr. President, I want to 
give notice that under the head of new business to- 
morrow I shall move for the appointment of a commit- 
tee to consider and recommend the reapportionment of 
judicial circuits in Florida. 

(The President thereupon made several announce- 
ments of the entertainments for the remainder of the 
day.) 

THE PRESIDENT: The hour for adjournment 
for the afternoon has been reached. Shall we adjourn 
at this time. or continue with unfinished business? 

(A motion to adjourn was made, seconded ‘and 
carried.) 

(And thereupon at 4:30 o’clock P. M. an adjourn- 
ment was taken until 9:30 the following morning.) 

MORNING SESSION 
Saturday, April 12, 1930 
9:30 o’clock A. M. 

The convention was called to order by the presi- 
dent at 9:50 o’clock A. M. 

THE PRESIDENT: Ladies and gentlemen, we 
will give the first few minutes of the meeting to un- 
finished business. Is there any unfinished business 
that should be attended at this time? 

JUDGE EDITH ATKINSON: Mr. President, and 
members of the Association, I have a resolution which 
I wish to offer for your consideration. 

WHEREAS, it appears that crime is increasing 
within the State of Florida, and that such increase is 
largely due to the criminal activities of youthful of- 
fenders; and, 

WHEREAS, it is charged that the increase of 
youthful criminals is due to broken homes, lack of 
parental control, bad environment and other causes 
contributing to youthful delinquency; and 

WHEREAS, it is contended that criminal tenden- 
cies among the young could be checked and crime re- 
duced ‘by the establishment of certain courts having 
jurisdiction over dependent and delinquent children, 


_ adult persons who contribute to delinquency, as well 


as cases of divorce, alimony and custody of children; 
THEREFORE, BE IT RESOLVED: That a com- 


mittee consisting of five members be appointed by the 
president of the Florida State Bar Association to make 
a careful study of existing laws relating to the forge- 
ing subjects, and recommend such changes, alterations 
and amendments, as may be necessary or expedient, in 
their judgment, to check or diminish crime among the 
young. 

BE IT FURTHER RESOLVED: That such a 
committee examine into and pass upon the advisability 
of establishing a Court of Domestic Relations in the 
more populous counties of this State, and advise 
whether such a court could be established under our 
present constitution. 

BE IT FURTHER RESOLVED: That such com- 
mittee examine the laws establishing and regulating 
juvenile courts and recommend such legislation as may 
be advisable to render the organization and operation 
of such courts more effective. 

BE IT FURTHER RESOLVED: That such com- 
mittee render its report at the next regular meeting of 
this Association. 

JUDGE ATKINSON: 
this resolution. 

(Motion duly seconded.) 

(The motion was put to vote, and duly carried.) 

THE PRESIDENT: Has the auditing committee a 
report to make this morning? 

MR. HARRY JOHNSON: Mr. President, the 
committee appointed to audit the books and records 
of the Secretary-Treasurer made its audit yesterday 
afternoon, and we find that all receipts, disbursements, 
and everything check in accordance with the report and 
record of the Secretary-Treasurer. 

THE PRESIDENT: Gentlemen, you have the re- 
port of the Chairman of the auditing committee. 

MR. SHARON: I move the adoption of the re- 
port. 

THE PRESIDENT: Any discussion? If not all 
in favor of the adoption of the report signify it by 
saying aye. 

(Motion duly put and carried.) 

THE PRESIDENT: I should just like to say as 
a matter of personal privilege that no association could 
have a more efficient Secretary-Treasurer than Mr. 
Bentley. The fact that we today have the largest ac- 
tive membership and the largest membership in the 
history of the Florida State Bar Association attests 
the industry with which he has worked. 

Any new business to present at this time? Any 
unfinished business? 

MR. SCARLETT: Mr. President, I offer the fol- 
lowing resolution: 

BE IT RESOLVED (1) that the efforts of the 
Legislative Committee and its members as such be con- 
fined to the passage of legislation theretofore approved 
by the Florida State Bar Association in open associa- - 


I move the adoption of 
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tion and referred to it for action; (2) that no more 
than one measure and matters necessarily relating 
thereto shall be referred to the Legislative Committee 
for action at a given session of the Legislature. 

The reason for the resolution, Mr. President, is 
that the committee usually comes burdened with vol- 
uminous recommendations, none of which can in the 
nature of things be given careful consideration; but 
should the committee present one objective and labor 
in behalf of that objective and not diversify their ef- 
forts over numerous subjects both connected with this 
Association and its improvements, and other matters, 
we could doubtless be more successful. I, therefore, 
move the adoption of the resolution. . 

THE PRESIDENT: I understood the _ resolu- 
tion to be that the Bar Association shall not consider 
more than one matter at any one session of the Legis- 
lature. Is that right? 

MR.SCARLETT: That the Bar Association shall 
refer to the Legislature not more than one matter for 
passage at one session . 

THE PRESIDENT: The by-laws are such that 
would have to be referred to a committee. If you want 
to make a motion that such a resolution be referred 
to a committee that would be in keeping with the by- 
laws. 

MR. SCARLETT: 
a motion. 

THE PRESIDENT: Any second to that? 

(Motion duly seconded.) 

THE PRESIDENT: Gentlemen, the motion is 
that the matter referred to, to-wit, that the Legislative 
Committee shall not present to the Legislature more 
than one proposition, and the matters necessarily re- 
lated thereto. 

MR. HILTON HAMPTON (Tampa): That only 
one matter be referred to the committee at a time? 

MR. SCARLETT: That only one matter be re- 
ferred to the Legislative Committee for action at any 
one session of the Legislative Committee. 

MR. HAMPTON: I am opposed to that; I think 
it is a bad thing. 

THE PRESIDENT: Are you ready for the ques- 
tion? 

(The question was put to vote and lost.) 

THE PRESIDENT: Heretofore it has been cus- 
tomary for the president of this Association to be 
nominated and elected from the floor. The nominating 
committee has been designated to select and place in 
nomination vice presidents and members to serve upon 
the Executive Council. Heretofore it has been cus- 
tomary for the president to designate the nominating 
committee. If there is no objection the same pro- 
cedure will be followed at this time. 

The following gentlemen are designated as the 
nominating committee: 


If necessary I will make such 


W. S. Fielding, of the Volusia County Bar. 

J. McHenry Jones, of the Pensacola Bar. 

Philip S. May, of the Jacksonville Bar; 

W. J. Steed, of the Osceola County Bar. 

J. J. Swearingen, of the Polk County Bar. 

C. C. Youmans, of the Dade County Bar. 

NOTE: J.J. Swearingen, of the Polk County Bar 
having left at noon, Martin Carraballo, of the Hills- 
boro County Bar was appointed in his stead. 

A. L. RICHARDSON (of the Pinellas County 
Bar): Ladies and gentlemen, to my mind the most 
distinguished honors that can come to an American 
lawyer are: 

First, To serve upon the Supreme Court of the 
United States. 

Second, To have the opportunity of serving and 
building for the United States as President of the 
American Bar Association. The present president of 
the American Bar Association has had a long and dis- 
tinguished career as an author on legal subjects and 
as a practitioner at the Bar. In addition to his many 


- other duties he is now actively identified with the 


work of the Amercan Law Institute, being the head 
of the real property division of that splendid organi- 
zation. He has distinguished himself in many ways 
as a lawyer and as a scholar, and this Association is 
particularly fortunate in having him present on this 
occasion. Last year at the meeting of the American 
Bar Association in Memphis, I went to Mr. Sims and 
said, “I want to have the honor and distinction of ex- 
tending to you the first invitation to be in attendance 
at and speak before a State Bar Association.” He very 
graciously and cordially accepted that invitation, and 
I am delighted to introduce to Florida lawyers the Hon- 
orable Henry Upson Sims, President of the American 
Bar Association. 

(Rising applause.) 

MR. SIMS: Mr. President. members of the Su- 
preme Court, ladies and gentlemen of the Florida Bar 
Association. 

(The address of the President of the American 
Bar Association was then delivered and is printed at 
page 41 of these proceedings.) 

(Rising applause.) 

THE PRESIDENT: I am sure that you have by 
your prolonged applause shown your great appreciation 
of this able and remarkable address of the President 
of the American Bar Association. : 

The nominating committee asks that the members 
thereof meet immediately after the adjournment at 
12:30 at room 618 San Juan Hotel. 

Ladies and gentlemen, I regret exceedingly to an- 
nounce that the governor of Florida finds it impossible 
to be here. He expected to leave Tallahassee at about 
three o’clock this morning and drive to Orlando in or- 
der to keep his engagement here and be with us. We 
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are just in receipt of a telephone message that certain 
developments of State have absolutely precluded his 
leaving Tallahassee, and therefore, we will have to 
forego the pleasure of hearing the governor who has 
been and is now an active member of the Florida State 
Bar Association. 

The next speaker on the program is a gentleman 
who deals with “mass defendants”. He has been en- 
gaged for the past two or more years in an effort to 
preclude defaulted bond issues on the part of munici- 
palities and counties. To successfully do that one 
must be a master. I have said that he deals with 
“mass defendants”. In any event that is true from 
the standpoint of the effect of his work upon the 
masses. I am pleased to have with us on this oc- 
casion a gentleman whom I have heard on a number 
of other occasions and he always delivers a splendid 
message. The subject is: “The Impairment of the 
Obligations of Contracts as Viewed by the Supreme 
Court of the United States”. The speaker, Mr. Giles 
J. Patterson, of the Jacksonville Bar. (Applause) 

MR. PATTERSON: Ladies and gentlemen, I 
think that any lawyer who undertakes to read a paper 
to a bar association has to have a good deal of nerve, 
and I think that you will all give me credit for having 
my share to undertake to address you upon as contro- 
versial a subject as the one which has been assigned 
to me, and especially so in the State of Florida at the 
present time. 

(The address of Mr. Giles J. Patterson was then 
presented and is printed at page 44 of these proceed- 
ings.) 

THE PRESIDENT: In behalf of this Association 
I want to say that we are greatly indebted to Mr. Pat- 
terson for this most remarkable address. I dont know 
what the rabbits and coons may think of the sidewalks 
and subdivision stakes which they encounter at the 
far outskirts of our cities, but one thing is certain, if 
the conclusions so logically reached by Mr. Patterson 
are true, our municipalities are going to have to pay 
their bills. 

I want to recognize for a moment the best loved 
lawyer in interior Florida; the dean of the Orlando 
and,.Central Florida Bar, the Honorable Louis C. Mas- 
sey, who has just entered the room. (Applause) 

HONORABLE LOUIS C. MASSEY (Orlando): 
Mr. President, brethren and sisters of the bar. I have 
found it a great deprivation that I have not been able 
to attend the meetings of this Association until the 
present time, and to enjoy the Association with my 
brethren. You see that I am hardly in shape to be 
here now, much less to address you. I thank you for 
your kindly consideration. (Great applause) 

THE PRESIDENT: Is it the wish of the organi- 
zation at this time to take up new business, or adjourn 
for lunch? 


(A motion to adjourn was made and seconded, 
and the Association then adjourned at 12:00 noon to 
meet at 2:00 o’clock P. M.) 

AFTER RECESS, 2:00 o’clock P. M. 
Saturday, April 12, 1930 

THE PRESIDENT: Gentlemen, we have arrived 
at that point where the organization may take up any- 
thing it pleases, we have no definite program at the 
present moment. 

Has any member a suggestion “for the good of 
the order?” 

MR. HENDERSON: Mr. President, are we un- 
der unfinished business? 

THE PRESIDENT: In so far as I know all busi- 
ness that has been taken up has been finished, and 
there is no unfinished business at this particular mo- 
ment. 

MR. HENDERSON: Mr. President, under 
“Good of the order” I have given notice yesterday that 
I would make a motion today, and I now move you, sir, 
that a committee of the Bar Association be appointed 
to study and recommend to the Association at its next 
meeting some plan for the redistricting of the ju- 
dicial circuits in the State of Florida. 

THE PRESIDENT: All right, gentlemen, you 
have heard the motion. 

MR. HILTON HAMPTON (Tampa). 
motion. 

MR. HENDERSON: Mr. President in the dis- 
cussion of that motion with an entirely open mind as 
to the necessities for any judicial circuit, and without 
any bias or prejudice as against or for a judge, and 
purely from the standpoint of economies in govern- 
ment, but not at the expense or protection of the cli- 
ents, but in keeping with the announced policy of re- 
ducing expenses in administration, and believing that 
the members of the bar themselves owe it to the legis- 
lators to relieve them of the political pressure that 
will be brought to bear upon any intelligent bill that 
might be suggested at the Legislature, that it is a 
duty which should not be shifted; and that if this As- 
sociation is to function to its maximum benefit to the 
public generally, that it falls in the hands of the law- 
yers to make such a suggestion, and that if the As- 
sociation intelligently and unbiasedly did make such 
plan and recommendation it would be adopted, I pre- 
sume to offer the motion. 

MR. WATSON (Tampa): Mr. President, may I 
ask the gentleman if he has in mind that this matter 
shall come before the next Legislature, and if he does, 
is he not losing sight of the fact that the report of 
the committee would not be returned to the Associa- 
tion until about the time that the Legislature is in 
session? 

MR. HENDERSON: Mr. President, may I answer 
him? I have in mind that the next meeting will . 


I second the 
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doubtless be at substantially the same time, which will 
be long before the legislature convenes, and ample op- 
portunity for discussion before the legislature itself. 
It would not be the type of recommendation that should 
be left to the committee with complete authority to act, 
but that it is worthy of genuine discussion in the As- 
sociation, and that therefore it should be referred back 
to this Association for its consideration. 


MR. WATSON: I agree with the gentleman abso- 
lutely as to the merit of the question that he brings 
up, but it seems to me it is a question, if to be consid- 
ered at all, deserves the whole-hearted consideration 
and the best consideration that the Association can give 
to it, even to the extent of calling a special meeting 
of the Association; and it seems to me that such a plan 
coming to the Association at the time of its next an- 
nual meeting would scarcely be received in time for 
any real work to be done on the part of the Associa- 
tion in the matter of having it adopted; and I think 
to undertake such a move with merely the idea of 
formulating a plan, and not merely at the time you 
start the move to work with the idea of formulating a 
plan that you can put through, would be a mistake. We 
made the same mistake, or the Association made the 
same mistake, with reference to some of its proposed 
legislation at its last annual convention. The legisia- 
tion proposed by the Association was not proposed far 
enough in advance of the meeting of the Legislature 
to enable your legislative committee to give proper pre- 
paratory work to those bills prior to the session of the 
Legislature. 


THE PRESIDENT: Is there any further discus- 
sion? 

MR. WILLIAM HUNTER (Tampa): Mr. Presi- 
dent, I understood from the maker of that motion that 
the committee be instructed when they have formu- 
lated this plan, that the Secretary shall send out to all 
members of the Association a copy of the plan which 
they propose in ample time for them to understand 
what it is before the meeting. 

MR. HENDERRSON: With the consent of my 
second that will be accepted as an amendment to the 
motion. 

THE PRESIDENT: All right, gentlemen, is 
there any further discussion? 

The motion in substance is that a committee be 
appointed by this Association to study the matter of 
redistricting the circuit courts of Florida; that the 
committee appointed in acting upon the matter fur- 
nish the members of the Association substantially in 
advance of the next meeting with their findings. 

MR. WATSON: May I suggest, Mr. President, 
the proposition, that that committee be made up of 
one man from each circuit at least, or one member. 

THE PRESIDENT: Mr. Henderson, in accord- 


ance with the rules and by-laws, will you reduce your 
motion to writing? 

MR. HENDERSON: Let the reporter take this 
in writing. Do you wish it to be stated again? 

THE PRESIDENT: Yes, sir. 

MR. HENDERSON: I would not object to the 
amendment or substitute. 

Be it resolved that a committee of five, one from 
each congressional district, and one from the State 
at large, be appointed by the president of this Associa- 
tion, which committee shall submit a plan to the As- 
sociation at its next annual meeting, looking to the re- 
districting of the judicial circuits in Florida; and that 
the secretary of the Association furnish a copy of such 
plan to every member thereof as soon as practicable. 

THE PRESIDENT: Does the second accept the 
motion as restated? 

MR. HAMPTON: Second the motion. 

THE PRESIDENT: Any further discussion? 
Are you ready for the question? 

MR. BUCK (New Smyrna): Mr. President, un- 
der the last motion the committee would have no dis- 
cretion as I look upon it. Suppose the committee 
should decide no redistricting was necessary, the mo- 
tion would not permit them to make a report to that 
effect. 

THE PRESIDENT: I assume, sir, that if they 
made such a decision, that they would simply so re- 
port. 

MR. BUCK: As I understand the motion made, 
is that the committee be appointed and instructed to 
report back a plan? 

THE PRESIDENT: Yes, sir. 

MR. BUCK: Suppose the committee should decide 
in its discretion that no redistricting was necessary ? 

THE PRESIDENT: That would be its plan. Is 
there any further discussion? Are you ready for the 
question? 

MR. WATSON: Mr. President, I don’t want to be 
obstreperous, but I do think that this is important, if 
worth-while at all, and I do think that the report of 
this committee should reflect the sentiment of the 
State. I don’t think you will have much chance if 
there should be a report in favor of redistricting, the 
State or having it ever put into effect as legislation 
unless it does reflect the sentiment of the State, and 
it is going to entail considerable work on the part of 
the men who are put on the committee. If I am not 
out of order I would like to make a motion for an 
amendment to the motion that exists, and that is, that 
the committee consist of one lawyer from each cir- 
cuit. 

MR. JOHN B. SINGLETARY (Bradenton): I 
second the motion. 

MR. HUNTER: I remember once a jury of 
twelve names that had considered the case, heard the 
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testimony and went out, and when it came in the judge 
said tothem: ‘Have you arrived at a verdict?” They 
said: “Yes, we have arrived at twelve verdicts’. 

MR. WATSON: Mr. President, if the report of a 
committee of six would stand as a verdict Judge Hunt- 
er’s remarks would be appropriate, but I take it that 
we are proposing something now for the purpose of 
deciding the question from a State-wide standpoint 
as to whether or not the circuits of this State should 
be redistricted, and not for the purpose of getting the 
opinion of six men on that question. 

(Question called.) 

THE PRESIDENT: Gentlemen, you are now vot- 
ing on the amendment. All in favor of the amendment 
as stated, please let it be known by saying aye. 

MR. HENDERSON: A point of order, Mr. Presi- 
dent, will you please state the amendment. 

THE PRESIDENT: As I understand the amend- 
ment by Mr. Watson, that the committee be selected 
with a member from each judicial circuit. 

MR. WATSON: That the committee consist of a 
member from each judicial circuit. 

THE PRESIDENT: Mr. Henderson’s motion as 
you recall was to select a member from each congres- 
sional district. and one from the State at large. Now 
Mr. Watson’s amendment was to the effect that a 
committee never would be selected from each circuit. 
Did you understand that you were voting on that 
amendment? 

(Question called.) 

Just for the purpose of being sure of that, we will 
take vote again. Those in favor of the amendment say 
aye. 

(Voting) 

THE PRESIDENT: Division. All in favor of 
the*amendment please stand. (Standing vote.) All 
against the amendment please stand. (Standing vote.) 

THE PRESIDENT: The amendment is lost, gen- 
tlemen. 

Ready for the main question. All in favor of that 
will let it be known by saying aye. (Voting.) 

The ayes have it. 

MR. CARRABALLO: Mr. Chairman, may I sug- 
gest that this body go on record as simply suggesting 
to the Executive Council that the meeting next year 
be held as early as practicable, because of the fact 
that the Legislature meets, and we have _ several 
plans, several programs and laws that we would like 
to get behind as well as we can. I understand the 
meeting date is entirely up to the Executive Council, 
and I think those gentlemen would be glad to hear 
from this body, that they want that meeting just as 
early as we can possibly call it. 

THE PRESIDENT: Do you make that as a mo- 
tion? 

(Duly seconded and carried.) 


MR. HENDERSON: Mr. President, the last 
meeting of this Association endorsed a legislative pro- 
gram consisting of several bills which were introduced 
at the last session of the legislature. Most of them 
failed of passage. I move that those bills which were 
endorsed at the last meeting, and which were intro- 
duced and failed to pass, be considered a continuing 
program of the Legislative Committee, and that the 
next ensuing committee be instructed to use its efforts 
to procure their passage. 

MR. WITHERS (Tampa): I second the motion. 

MR. ROBINEAU (Miami): Will Mr. Henderson 
for the sake of the record please restate those bills” 

MR. HENDERSON: I have read somewhere that 
the Legislature is supposed to know what it does. 

MR. ROBINEAU: Is it not supposed to know 
what you wish to have done? 

THE PRESIDENT: For the information of those 
present I will say that on yesterday the Association 
went unanimously on record as adopting the report 
of the judicial section, which contemplated the re- 
submission to the Legislature of the bill providing for 
a judicial council, and providing to place the rule- 
making power in the supreme court. The bills which 
were not covered by that resolution are as follows: 

A bill to be entitled “An act making judgments 
and decrees of the United States District Court of this 
State and certified copies thereof admissible as prima 
facie evidence of the entry and validity of such judg- 
ments and decrees.” 

A bill to be entitled “An Act authorizing and pro- 
viding in accordance with the statutes of the United 
States, for the filing of notice of liens for taxes pay- 
able to the United States of America and authorizing 
and providing for the filing of certificate discharging 
and releasing such liens.” 

A bill to be entitled, “An Act to authorize the 
judgments and decrees of the United States courts held 
in the State of Florida to be registered, recorded, 
docketed, indexed and otherwise conformed to the 
rules and requirements relating to the judgments and 
decrees of the circuit court of this State, and requir- 
ing the clerk of the circuit court of each county in this 
State to perform certain acts with respect thereto, 
and to repeal chapter 10166 of the Acts of 1925.” 

Those are the three bills to which the motion 
would apply. 

Are you ready for the question? 

(Motion put to vote and duly carried.) 

THE PRESIDENT: The ayes have it. 

Is there any further new business? 

MR. TOOMER (Jacksonville): I understand, Mr. 
Chairman, we have a few minutes that we may devote 
to what the members concede to be the good of the 
Association. 

THE PRESIDENT: That is correct, sir. 
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MR. TOOMER: I am going to say just a few 
things, and do that with reluctance, because I feel as 
though the practical affairs of the Association are in 
the hands of men who are younger than I am, and 
perhaps that explains your large attendance and the 
splendid work of the Association, but listening yes- 
terday to one of the reports made on the subject of 
needed provisions and changes in the statute law, I 
had the idea that there were many very important 
matters covered by that committee’s report; that the 
report represented vastly more labor and thought than 
any of us conceived of, and that it would be perfectly 
impossible for me or perhaps any of the rest of us to 
decide quickly upon those very vital and important 
matters. And then I heard some motion to refer that 
report from that committee to another committee, and 
then to still another committee, with instructions to 
report back to another committee, and the impression 
was made on my mind that if we haven’t now in our 
constitution or by-laws some definite machinery by 
which we can convey to the law-making power the con- 
crete wishes of this Association. that we ought to 
have: and I have really wondered if it would not be 
wise that these matters like needed changes in the 
statute laws should go automatically to the Executive 
Council, and be well considered there, and those sug- 
gestions that were considered without merit discarded, 
and the others crystalized into proposed bills, and those 
bills reported back to the Association at its next meet- 
ing, and accepted or rejected, and if accepted then put 
into the hands of the Legislative Committee with in- 
structions to press their passage. 


Now the situation seems to me to be a little con- 
fused, and I merely discussed that, and I am more 
convinced of the propriety of this suggestion, when 
I mention for instance my talented friend, Mr. Robin- 
eau, that the Legislature does not even know of the 
introduction or pendency of our bills. I merely sug- 
gest that for the thought of my brethren of the bar. 


MR. ROBINEAU: He didn’t quite understand 
me. I think not that we didn’t know what you wanted, 
but if you will tell us what you want forcibly. I take 
it for granted if you pass a resolution here in your con- 
vention that that is necessarily a demand upon the 
Legislature to pass your bill. If you gentlemen, you 
lawyers, demand legal reforms, you must demand them 
by being there in the Legislature. and demanding them 
on the floor, and don’t take for granted your power 
to be transmitted by radio. Come there and work for 
it. There are so many other things besides judicial 
reform and law reform for a Legislature to do at the 
behest of a clamoring public that you must come there 
personally. Do not bask in your own feeling of great- 
ness, that whatever you wish will be performed with- 
out effort. 


MR. HENDERSRON: Will you yield to one ques- 
tion? 

MR. ROBINEAU: Yes. 

MR. HENDERSON: Can you suggest anything 
that can be done that we didnt do last time? 

MR. ROBINEAU: I am going to suggest this, 
that I asked numerous times for the Legislative Com- 
mittee of this Bar Association to come and present 
your bills, and to come before the committees and 
work for them, and you were not there, if you please. 
We are lawyers, some of us who are in the Legislature, 
I admit, but we come to be put in the position of in- 
sisting upon our professional demands when we are in 
the position of trust for the general state, and when- 
ever you have legal reforms, if you will come there 
and work for them, and insist upon it, I think you 
can get any reasonable thing you ask for. (Applause) 

MR. WATSON: Mr. President, I tried to con- 
trol myself and not get up this time, but I cannot. 
Mr. Robineau, I don’t know where the failure to con- 
tact occurred, but on behalf of the Chairman of the 
Legislative Committee I want to say that I personally 
know that he was in the Legislature constantly at work 
throughout the entire session last year, and if he 
didn’t establish contact with you I am sure that it 
was not his fault. 

MR. GARRETT: Mr. Chairman, I interpret Mr. 
Robineau’s remarks to mean that in so far as the rule- 
making power permits the Supreme Court to pass rules 
with reference to cases pending in that court, that is 
a reasonable demand, but if it goes further and per- 
mits the Supreme Court to pass rules with reference 
to any of its inferior courts that is an unreasonable 


demand, for we certainly got the first and not the 
second. 


THE PRESIDENT: I think that Mr. Robineau’s 
suggestion is that we submit these matters in advance 
to the legislators, and give them our reasons for desir- 
ing the bills to be enacted into law. I think that is 
really what he has in mind. 


MR. ROBINEAU: Reserving also the individual 


privilege of opposing those things that he thinks are 
not quite right. 


THE PRESIDENT: Gentlemen, the hour has ar- 
rived for the report of the nominating committee, and 
I will ask the chairman to make the report at this time. 


MR. FIELDING: The report of the nominating 
committee is as follows: 


REPORT OF NOMINATING COMMITTEE: 


We, Your Nominating Committee, composed of A. 
L. Richardson, C. C. Youmans, J. McHenry Jones, M. 
Carraballo, Phil May, W. J. Steed and William S. Field- 
ing, beg to report that we have held a meeting in ac- 
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cordance with your instructions, and respectfully nom- 
inate as follows: 

For the three vacancies occurring in the Executive 
Council: W. I. Evans, T. M. Shackleford, Phillip D. 
Beall. 

For Secretary and Treasurer: Ed. R. Bentley. 

For Vice Presidents for the Twenty-eight Judicial 
Circuits of Florida, as follows: 

First Circuit: J. McHenry Jones, an 

Second Circuit: Fred H. Davis, Tallahassee. 

Third Circuit: Hal W. Adams, Mayo. 

Fourth Circuit: J. Henry Blount, Jacksonville. 

Fifth Circuit: D. Neil Ferguson, Ocala. 

Sixth Circuit: A. L. Richardson, St. Petersburg. 

Seventh Circuit: J. E. Futch, DeLand. 

Eighth Circuit: Zack H. Douglass, Gainesville. 

Ninth Circuit: J. N. Daniels, Chipley. 

Tenth Circuit: J. J. Swearingen, Bartow. 

Eleventh Circuit: Grady C. Harris, Miami. 

Twelfth Circuit: Jim C. Clements, Ft. Myers. 

Thirteenth Circuit: Claibourne M. Phipps, Tampa. 

Fourteenth Circuit: John H. Carter, Jr., Mari- 
anna. 

Fifteenth Circuit: CC. E. Chillingsworth, West 
Palm Beach. 

Sixteenth Circuit: Sam W. Getzen, Bushnell. 

Seventeenth Circuit: Victor Hutchins, Orlando. 

Eighteenth Circuit: A. B. Rowe, Palmetto. 

Nineteenth Circuit: L. Grady Burton, Wauchula. 

Twentieth Circuit: Wiliam H. Malone, Key West. 

Twenty-first Circuit: A. O. Kanner, Stuart. 

Twenty-second Circuit: John E. Morris, Jr., Ft. 
Lauderdale. 

Twenty-third Circuit: James C. Knox, Titusville. 

Twenty-fourth Circuit: G. C. Martin, ‘Brooks- 
ville. 

Twenty-fifth Circuit: George W. Bassett, Jr., St. 
Augustine. 

Twenty-sixth Circuit: E.M. Johns, Starke. 

Twenty-seventh Circuit: J. V. Keen, Sarasota. 

Twenty-eighth Circuit: Ira A. Hutchinson, Pan- 
ama City. 

Respectfully submitted, 

WILLIAM §. FIELDING, 
Chairman. 

MR. FIELDING: Mr. President, I move the adop- 
tion of the report. 

THE PRESIDENT: Gentlemen, you have heard 


the report, and motion for the adoption thereof; is 
there a second? 


(Motion duly seconded.) 
(Voting) 


THE PRESIDENT: The ayes have it, and the 


gentlemen named are elected officers respectively of 
this Association. 


The next is nomination for president of the Bar 
Association. 

MR. HUNTER (Tampa): Mr. President, and 
members, I desire to place in nomination for president 
of the Association for the next ensuing year a gentle- 
man who has for about twelve or fourten years been 
very very active in the work of the Association. He 
was secretary of the Association for several years; he 
has been on the Executive Committee, and he recently 
devoted a large amount of time and work to the report 
which was made yesterday on the statutory law—l 
have forgotten just the name of the committee, and | 
therefore take pleasure in placing in nomination for 
president of this Association for the ensuing year Mr. 
Henderson of Fort Myers. (Applause) 

MR. ROBINEAU: Mr. President, it is with some 
timidity that I have entered upon the duty which | 
am about to perform. The gentleman that I am about 
to place in nomination has to me, and that is a personal 
feeling entirely, rendered what I consider the most 
signal service during the past three years. I have 
reference to the publication of the Law Journal that is 
issued by this Association. I consider that as most 
emphatically the outstanding service that has been 
performed by the Association and rendered to the bar 
in this jurisdiction. The gentleman whom I am about 
to nominate has said that he would not be a candidate, 
and for that reason I mention that this nomination is 
in defiance of his wishes. I fear, however, that I could 
not be fully loyal to the Association if I refrained from 
presenting to the will of the Association his name. I 
consider the presidency of this Association is achieved 
not only by great accomplishment, it is achieved by 
service, and the will of the members of the Association. 
I, therefore, disregard his behest, and say that he is 
to be drafted, if necessary, but I feel that the Associa- 
tion is entitled to have the consideration of his candi- 
dacy. Iam placing in nomination John C. Cooper, Jr., 
of Jacksonville. (Applause) 

MR. A. L. RICHARDSON: I move that the nom- 
inations be closed, and that we proceed to election. 

MR. COOPER: I must decline the nomination. 

MR. ROBINEAU: I feel that we must not disre- 
gard modesties, but we have got to elect a leader that 
is not always the will of the candidate, or the will of 
the man himself. It is an opportunity to the member- 
ship of this Association to decide the qualifications pre- 
sented, irrespective of their individual wishes, and I 
think, irrespective of Mr. Cooper’s modesty, irrespec- 
tive of his timidity to be in conflict with his very dear 
friend Mr. Henderson, and he is my friend, and it is 
not because I love Mr. Henderson less, or Mr. Cooper 
more, it is because I love the Association better, and so 
I think as lawyers, who as thinking men have a right 
to have two best men, or three or four men, irrespective 
of their desires to be presented to us, so that we may. 
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decide and not them, who shall lead us; and therefore, 
I place in nomination the name of John C. Cooper, Jr., 
for the presidency of this Association. 

MR. LANDIS: Mr. Chairman, and _ gentlemen. 
Personally I know of no man whom I believe has ren- 
dered more honest, more patriotic, better and more 
loyal service to our Association than Mr. John C. 
Cooper, Jr., and I wish to second his nomination. I 
am glad that this Association is big enough to draft 
our biggest and best men, and I feel that in drafting 
Mr. Cooper, regardless of his modesty and his wishes, 
that when we do draft him he will serve, and I heartily 
endorse his nomination. 

MR. COOPER: Mr. President, it has been my 
privilege to serve this Association in my early youth 
as secretary, and later in various capacities, and I ap- 
preciate more than I can say the very kind remarks 
of Judge Landis. I would not, however, do myself 
and the Association justice if I didn’t ask those gentle- 
men to withdraw my name. 

MR. JAMES CLEMENTS: Mr. President, and 
members of the Association, as a member of the bar 
of Fort Myers, and on behalf of the bar I arise to sec- 
ond the nomination of Mr. R. A. Henderson, Jr., our be- 
loved townsman, our brother lawyer, our dear friend. 
From a knowledge that has been gained by almost daily 
contact with him, we lawyers of Fort Myers and Lee 
County know that he possesses those traits that em- 
inently qualify him for the position to which he as- 
pires. It is our opinion that in every respect he is 
qualified for this responsible position. But in addi- 
tion I wish to say to the gentlemen of this Associa- 
tion, as brought out by Judge Hunter, that Mr. Hender- 
son has been unusually active in the affairs of this 
Association ever since he became a member of it, and 
if I understand it correctly he became a member in 
1914; and in 1914-1915 he served this body as its sec- 
retary. For some three or four years he served in the 
capacity of vice president, he was on the Executive 
Committee one year, and I make it as an assertion that 
practically every year since he became a member he 
has served on a major committee of this body. Ever 
since I have known Mr. Henderson I have realized that 
the welfare of this organization is almost a_ passion 
with him. He has given freely of his time and his 
labor in the interest of this organization, and I wish 
you gentlemen to cast your ballots for him; I know 
- that he will serve you well in the capacity of president 
of this organization. (Applause) 

JUDGE WRIGHT (Sanford): Mr. President, I 
have been a member of the bar for twenty years this 
June. I have served fifteen years as a lawyer, and 
a little over four and a half years on the circuit court 
bench of this State. During my more than fifteen 
years that I have lived and practiced law in Florida 
it has been my privilege to meet different members of 


the bar of this State. During that time there is none, 
and particularly my association with the Bar Associa- 
tion of this State, that I have known who has rendered 
of himself more willingly, more gladly, than the gentle- 
man whose nomination I now arise to second; I appre- 
ciate the efforts that Mr. Cooper has rendered to this 
Association, I know that he has rendered a wonderful 
service, but I am rising now, Mr. President, to second 
the nomination of a man whom I believe will ably serve 
this Association during this year. It is my pleasure 
to second the nomination of Mr. R. A. Henderson, Jr. 
(Applause) 

MR. SCARLETT: Mr. President and gentlemen, 
it is a great honor indeed to be nominated to the presi- 
dency of this Association. Experience has taught us 
and especially those who have been here from time 
to time, that when a man achieves that great honor 
he achieves it for one time, and one time only. When 
Mr. Henderson was nominated last year and failed of 
election he had every reason to believe that he had 
missed his opportunity to become the president of this 
Association. He took his defeat in a fine spirit of 
sportsmanship at that time. I was not in favor of 
Mr. Henderson’s nomination and election, but I believe 
that no one can deny that Mr. Henderson is a sports- 
man, a sportsman for several things, certainly a sports- 
man for that spirit of fairness which is so essential 
to a judicial officer. If I had to choose between Mr. 
Cooper today and Mr. Henderson I would not know how 
to cast my ballot, but under the conditions I gladly 
second the nomination of Mr. Henderson for the presi- 
dency of this Association. (Applause) 

MR. COOPER: May I again ask the gentlemen 
to withdraw my nomination, and allow me to move the 
unanimous election of my good friend R. A. Hender- 
son, Jr. 

MR. SHACKLEFORD: Mr. President, I know of 
no lawyer in Florida who deserves as much as Mr. 
Cooper in anything he is willing to receive from this 
Association. I think that Mr. Cooper has placed this 
Association and all of the lawyers of Florida under 
such lasting obligations to him by the services he has 
rendered that he is entitled. when he states his own 
personal wishes, and what he believes is for the best in- 
terests of the Association, to have them respect them; 
and I think that it is not doing Mr. Cooper a kindness 
at this time to insist that he be placed in what appears 
to be an embarrassing situation for him, and as a man 
who feels the obligation to Mr. Cooper as a lawyer 
himself, as well as the obligation the Association owes 
him, I trust that the gentlemen will respect Mr. Coop- 
er’s wishes, and grant his request. (Applause) 

MR. GARRETT: I want to say this, that I de- 


cline to be put in the position of comparing the value 
of the services rendered by Mr. Henderson to the As- 
sociation as compared to the value of the services ren- 
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dered by Mr. Cooper. I have been on the Executive 
Council, and have worked with both of them, and 1 
know they are both valuable. I know this, that I 
asked—knowing that R. A. Henderson was likely to 
be nominated—I asked John Cooper for the priviiege 
of nominating him for the honor; and I know this, that 
John Cooper told me that under the circumstances he 
didn’t consider it as proper for him to go into nomina- 
tion; and I know this, that I accepted and agreed to 
. that on the basis of his professed wish, and I do not 
think it either proper, appropriate, or fair to him to 
put him in nomination, if he does not care to go there. 
(Applause) 

MR. WATSON: Mr. President, Mr. Garrett in 
the first part of his remarks.... 

THE PRESIDENT: I am going to recognize Mr. 
Cooper as a personal privilege. 

MR. COOPER: I made a motion that they have 
the opportunity to withdraw my nomination, so that I 
can move the unanimous election of Mr. Henderson, and 
I would like to give the Chair an opportunity to state 
it. 

A MEMBER: I second that motion. 

THE PRESIDENT: You have heard the mo- 
tion made and seconded. Now Mr. Watson, if you wish 
to speak to it, all right. 

MR. WATSON: Yes, I would like to speak to it. 
Mr. Garrett struck the key-note in the first part of 
his remarks of what I want to say, and that is, that 
this competition should not be decided on the basis 
at least from the standpoint of lending your name to 
the nomination, and should not be decided on a basis 
of who has rendered the greater service, or on any 
comparisons betwen the two gentlemen. I venture to 
say that if we undertook to compare the service of the 
two gentlemen to the Association that any one so do- 
ing would have great difficulty in being able to show 
any real contrast. They have both been of service to 
the Association, and that service has covered a long 
period of time. Those who know me best I believe 
will say that I never take my politics very seriously 
from the standpoint of its personal aspects. (Ap- 
plause.) 

MR. COOPER: (Interrupting) I want to make 
a suggestion. As an individual may I offer my serv- 
ices to the Association for another year without com- 
pensation, if I be allowed to withdraw my name. Now 
in respect to parliamentary practice, may I yield the 
floor to Mr. Robineau. 

MR. WATSON: I have the floor. 

MR. COOPER: I yield to Mr. Robineau. 

MR. WATSON: I have got the floor. 

THE PRESIDENT: Mr. Watson has the floor. 

MR. WATSON: I yield it to you, but not to Mr 
Cooper. 


MR. ROBINEAU: I love John Cooper too 


much to make him a sacrificial lamb. I still feel that 
the question of the presidency of this Association is 
not a question of the wish of the individual; it is a 
question of the wishes of the Association. I still feel 
that the attainment of reward for service is not a thing 
that you ask for or demand, but you receive—it is en- 
tirely passive. However, despite Mr. Cooper’s quali- 
ties of leadership, and in respect for his expressed 
wishes, I ask the Association to perimt me to withdraw 
his name. 

MR. COOPER: Now may I have the privilege and 
the opportunity which I take delight in, of moving that 
the nominations be closed, and my good friend Mr. R. 
A. Henderson, Jr., be declared president of the Florida 
State Bar Association. 

(Motion duly seconded.) 

THE PRESIDENT: Ready for the question? 
(Question called) All in favor of the motion let it be 
known by saying aye. (Voting.) 

THE PRESIDENT: The ayes have it, and it 
is declared that Mr. R. A. Henderson. Jr., is the presi- 
dent of the Florida State Bar Association. (Great ap- 
plause.) 

I ask that Mr. John C. Cooper, Jr., and Mr. W. I. 
Evans escort Mr. Henderson to the stand. 

(Mr. Henderson was thereupon escorted to the 
rostrum.) 

(Great applause.) 

PRESIDENT MAGUIRE: Gentlemen, I pre- 
sent the new president of the Florida State Bar Asso- 
ciation. (Applause.) 

PRESIDENT-ELECT HENDERSON: Mr. Presi- 
dent, ladies and gentlemen of the Association, it is a 
peculiar privilege when I have the opportunity to say 
to you that I think that at the hands of the lawyers to 
be elevated to their leadership for one year is the most 
inspiring compliment that might be paid a lawyer, 
therefore, I have been exceedingly hesitant to dare 
think that such an honor may have come to me. I 
find, however, in the opportunity for service that the 
Association might render to the public as much diffi- 
culty, as much pleasure, if not as great an opportunity, 
in the ranks as at your head. 

I wish to say that as Mr. Robineau has expressed, 
if I may, my views as to the attitude the lawyer should 
assume in Association affairs, and I wish to second 
the sentiments Mr. Robineau has expressed for I think 
they are the views that will preserve our Association, 
and give it the maximum opportunity for service, and 
I submit that the supporting of any other principle 
within the Associations affairs than those that he has 
expressed will in a direct ratio reduce the efficiency 
of the Association. And I know that I shall have the 
unanimous support and encouragement of every mem- 
ber, looking to the enlargement of opportunities of law- 
yers for the rendering of service to the state citizen- — 
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ship, and I am very grateful of the exceeding high 
honor that you have bestowed upon me. (Applause) 

Mr. President, in my opinion there is one man in 
the Association, who is deserving more than any other 
man in the Association, of reward at the Association’s 
hands. There is one man in the Association, who, for 
clearness of thought, clarity of intellect, definiteness 
of position, and genuine mental character stands as 
high as any one, and I refer to my good friend John 
C. Cooper, Jr., of Jacksonville. (Applause) 

MR. SHACKLEFORD: Mr. President, I realize 
that the motion I am going to make is out of order, 
but I hope that no gentleman will raise the question. 

I move you that a committee be appointed with 
authority to act to draft a suitable resolution express- 
ing to Mr. John C. Cooper, Jr., the appreciation we 
feel for him, and the obligation we feel to him for 
the great services that he has rendered this Associa- 
tion as editor of the Journal. 

MR. COOPER: Now wait a minute, Mr. Presi- 
dent. I am not getting ready to be an apt subject for 
a memorial. 

MR. SHACKLEFORD: Well, we hope it will be 
many, many years before a committee on memorials 
will be necessary. 

PRESIDENT MAGUIRE: Gentlemen, I want to 
say this, that no one would be more delighted than I 
in seeing a committee appointed to draft resolutions 
commending the very splendid and admirable service 
that Mr. Cooper has rendered this Association, and 
the same kind of service that I am sure he will continue 
to render this Association. but our constitution and by- 
laws preclude and prohibit such a resolution. 

MR. SHARON: Mr. President and Chairman, I 
move you, sir, since this question has been brought up, 
that we give a rising vote of thanks to Mr. Cooper in 
expression of our appreciation of his services to the 
Association, and that they may be continued. 

PRESIDENT MAGUIRE: I am going to over- 
ride the constitution and by-laws, and permit that. 


(A rising vote of thanks was given Mr. Cooper). 


PRESIDENT MAGUIRE: I should like to be able 
to turn this gavel over to my good friend now, but 
the constitution and by-laws provide that I shall con- 


tinue to preside until the meeting is concluded. 

I want to say this to you, that the year’s work 
which is now drawing to close has been one of the 
most delightful that it has ever been my opportunity 
to experience. Every member of every committee, 
every officer, has cooperated in such a splendid way 
that I have grown in these months to learn to love 
each and all of them. And that is not all. There has 
been such a delightful cooperation by each and all of 
the members of the Florida State Bar Association, that 
I shall ever treasure as one of the greatest opportuni- 
ties of my life the privilege of serving as president 
of the Florida State Bar Association. (Applause.) 

JUDGE BARRS: Mr. President. whether I am 
in order or not, I move that a rising vote of thanks be 
given to the Orange County Bar Association and to 
the members of the committee who have done such 
splendid work in entertaining us here. and giving us 
such a delightful time. 

(Duly seconded, and put by Mr. Robert H. Ander- 
son, acting Chairman, and unanimously carried.) 

MR. LONG: Wait a minute. Before this meet- 
ing adjourns there is one other thing that we ought to 
do, and that is to express to Mr. Maguire the sincere 
appreciation which we hold for him as a man, and for 
his services to this Association, and for all that he 
has done to keep it together and to build it up this 
year. I move that everybody rise in voting on that 
motion. 

(Unanimously carried by a rising vote of thanks.) 

JUDGE BIRD: Mr. President, there is one thing 
that I would like to say before we close, and that is 
that we show our appreciation by a rising vote to the 
ladies of Orlando who have so kindly entertained our 
wives and sweethearts and sisters. 

MR. ANDERSON: As many as are in favor of 
the motion signify by rising. (The audience rising.) 
The ayes have it. 

PRESIDENT MAGUIRE: I wish to call your at- 
tention before adjourning to the program of enter- 
tainment which will take place this evening. (An- 
nouncing the entertainment program.) 

The meeting is adjourned. 

(And thereupon at 3:10 o’clock P. M., April 12, 
1930, the meeting was adjourned.) 
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ADDRESSES BEFORE THE CONVENTION 
THE FLORIDA STATE BAR ASSOCIATION —ITS OPPORTUNITIES AND OBLIGATIONS 


By RAYMER F. MAGUIRE, as President of the Florida State Bar Association at its Twenty-Third Annual 
Meeting in Orlando, Florida, April 11, 1930. 


MEMBERS OF THE FLORIDA STATE BAR ASSO- 
CIATION AND DISTINGUISHED GUESTS: 


We are met today, at the Twenty-Third Annual 
Meeting of the Florida State Bar Association, to coun- 
sel together in the cause of justice. The object of this 
Association, as expressed by its Constitution is a high 
one. Permit me to quote it: 

“The object of this Association shall be to 
advance the science of jurisprudence, to promote 
reform in the law, to facilitate the administration 
of justice, to uphold the standard of integrity, hon- 
or and courtesy in the legal profession, to en- 
courage legal education and to cultivate cordial 
intercourse among the members of the Bar of the 
State of Florida.” 

Such a purpose is worthy of the continued active 
existence of any organization. To have a constructive 
part in crowning with success such an_ undertaking 
should be reward enough for any group of lawyers, 
however large. The public at large now clamors for 
a facilitation in the administration of justice. The Bar 
Association has the opportunity of leading the way. 
We as individual members and as an Association are 
obligated to provide means to the end that the ad- 
ministration of justice is facilitated. The problem is 
one we must solve. Less trained hands cannot. 

Let us turn aside for a moment to consider the 
amazing progress being made in other walks of life. 
We now take it for granted that combinations of rail- 
roads will vie with one another in placing at our dis- 
posal faster and more palatial trains in which to travel 
up, down and across the continent. Popular demand not 
having been met with an average speed of sixty miles 
per hour, we congratulate those roads first to supple- 
ment their trains with giant passenger-carrying air- 
planes. Today the salesmen of billion dollar concerns 
display their merchandise in every city and village of 
consequence of the world. In a few short years indus- 
trial organizations have passed from the point where 
they served the people of a nation to the point where 
they serve the world. It was recently stated that one 
great American corporation owns outright four billion 
dollars worth of real estate used in the operation of 
its business. We marveled at the feat of Lindbergh when 
he sailed out over the Atlantic and landed in Paris. 
We were not so much concerned a few months later 
when a large group of passengers traveled by air 
around the world. We accept with complacency the 
fact that letters typed in Florida this afternoon will 


be read at nine o’clock tomorrow morning in New York, 
Chicago and Boston. We were somewhat startled a few 
days ago, when Marconi, the inventor of the wireless 
accomplished the greatest experiment so far in the 
transmission of wireless energy. Seated in his yacht 
“Electra”, off the coast of Italy, he operated a switch 
which in turn operated a switch ten thousand miles 
away, illuminating the city of Sidney, Australia. Had 
such a thing been recorded of Christ in the Bible it 
would have been held up to ridicule by atheists during 
the past two hundred years as the pipe dream of a de- 
mented disciple. These illustrations merely touch the 
lines of the march of progress being made in a hundred 
unrelated industries. We may well ask, “How can hu- 
man ingenuity bring such things to pass?” The answer 
is, “Continued and everlasting research of experts’. 
The refusing to hold as sacred any rule or formula of 
the past, and the reliance upon precedent only to the 
extent of coupling it with the constructive exercise of 
creative activity. Where the past has no milepost to 
guide the way to the new and desired end, then cre- 
ative imagination and experimentation are resorted to 
and continued until the highway: to the desired objec- 
tive is as clearly defined as are our highways with the 
red line indicating the exact center of the road at the 
curves of our everyday travel. The industrialist to meet 
the competition today must be prepared to give some- 
thing better tomorrow and to this end he maintains a 
staff of experts. It is the duty of the trained engineer 
to make every turn of the wheels of the machine count; 
of the chemist to turn the waste of today into by- 
products which are placed in the channels of commerce 
tomorrow; of the experts in economics to suggest im- 
proved methods in business administration. The knowl- 
edge of the psychologist is brought to the advertising 
department to make every word produce. We all know 
that the industrialist could not now continue in busi- 
ness six months should he attempt to use only the 
tools, equipment, machinery and materials of 1910. 
In the year 1930 such methods are antequated. Owen 
D. Young, lawyer, industrialist, financier and states- 
man, said in substance that those organizations making 
the greatest progress at the present time are those 
quickest to scrap equipment now producing a satisfac- 
tory commodity and replace with more improved equip- 
ment that produces a better commodity tomorrow, 
thereby giving to the consumer a greater value for 
his dollar. 


When we review the progress made during the 
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past twenty years, it is little wonder that the legal 
order of today is being put to a terrific test; that the 
courts are criticised and charged with not functioning 
in accordance with demands made upon them by pres- 
ent day society. Rapidly changing conditions require 
changing rules of procedure. Are we as lawyers using 
exclusively equipment of the year 1910, or do we in this 
State use the vastly improved machinery of 1930? 
These are the questions which the Bar Association 
must answer constructively. We may answer that the 
Legislative branch of government has taken to itself 
the function of providing rules of procedure for the 
judicial department of our government. The answer 
does not solve the problem, nor does it relieve the 
courts of criticism. 

This Association has justified its existence in the 
past. It is confronted with a greater challenge in the 
future. Will we meet the challenge? 

There is no use denying the fact that our legal pro- 
cedural trains have too many stations at which they 
may be flagged. We are handicapped with machinery, 
tools and appliances capable of transporting the legal 
cargo offered the latter part of the Nineteenth Cen- 
tury, but we are now living in the radio age. The re- 
sult is that we seldom arrive at the terminal station 
Justice within a reasonable length of time. Sometimes 
not at all. Attempt has been made by individuals to 
cure these ills by legislative acts. The lawyer-legislator, 
having encountered some obstacle in his law practice, 
draws a bill seeking to eliminate that particular vice 
from future practice. That bill he has passed. When the 
bill was drafted and enacted into law time did not per- 
mit a thorough study of the procedure as a whole. The 
effect upon all the known problems of legal procedure 
was not carefully weighed. There was no time for re- 
search of the most exacting sort. The result is that 
the legislation eliminates the evil aimed at by creating 
several more. This situation has recurred, not only in 
Florida, but in many other States, every two years 
until the problem of the administration of justice in 
the complex and highly organized society of the pres- 
ent day, is one of the gravest with which society is con- 
fronted. If experience is worth anything, then we cer- 
tainly should be convinced that we cannot primarily, 
through legislation, secure rules of procedure that will 
so facilitate the administration of justice as to meet 
present demands. Such a statement is not a reflection 
on the Legislature nor any member thereof. We must 
realize that we are dealing with a science in the prac- 
tice of law and rules of procedure relating thereto. We 
can no more cure the evils of procedure so much com- 
plained of today, by the application of sheer common 
sense than the medical profession can by the same 
method cure cancer. We must bring to the task the con- 
tinuing effort of men of uncommon trained sense. Men 
who understand the legal background and its present 


problems; men who are accustomed to the tools used 
by the craft and their manner of use.'In short, men 
who are philosophers of the law. What we need in this 
country is a legal laboratory of the highest order, suf- 
ficiently endowed to carry on legal research of a con- 
tinuing and exacting nature. 

What contribution is the Florida State Bar Asso- 
ciation making to the solution of the problem. Last 
year we presented to the Legisature and sought to 
have enacted into law, two bills. The first, 

“A BILL TO BE ENTITLED AN ACT EM- 
POWERING THE SUPREME COURT OF FLOR- 
IDA TO PRESCRIBE BY GENERAL RULES, 
FOR THE SEVERAL CLASSES OF COURTS IN 
THIS STATE, THE FORMS OF PROCKSS, 
WRITS, PLEADINGS, MOTIONS, AND THE 
PRACTICE AND PROCEDURE IN ACTIONS AT 
LAW AND IN SUITS IN EQUITY, AND PRO- 
VIDING THAT ALL LAWS IN CONFLICT WITH 
SUCH RULES SHALL BE OF NO FURTHER 
FORCE OR EFFECT.” 

The second, 

“A BILL TO BE ENTITLED AN ACT FOR 
SECURING A MORE EXPEDITIOUS AND EF- 
FICIENT ADMINISTRATION OF JUSTICE; 
CREATING A JUDICIAL COUNCIL, PROVID- 
ING FOR THEIR DESIGNATION, DEFINING 
ITS DUTIES AND POWERS AND PROVIDING 
FOR THE ADMINISTRATION THEREOF.” 

The purpose of the bill first above referred to was 
to place in expert hands the formulation of rules that 
would govern the procedure of the Courts in this State. 
The bill, had it been adopted, would have placed full 
responsibility upon the shoulders of the Supreme Court 
for the working of the machinery adopted and supplied. 
The primary object of the second bill was to supple- 
ment the work provided for in the first. The Council, 
the members of which would have been nominated by 
the Chief Justice and appointed by the Governor, was 
to serve without compensation. It was a proposed duty 
of the council to recommend methods of simplifying 
and making more efficient civil and criminal procedure 
with and for the purpose of expediting the transaction 
of judicial business and eliminating unnecessary delay 
in the administration of justice. It goes without saying 
that the men who would have been appointed on this 
council would have been among the ablest lawyers in 
Florida. Those drafting the proposed bills had only 
one thought in mind and that was to make it possible 
to render to the people of this State a better service. 
The bills failed to pass and our clients are the losers. 
During the current year this Association’s Committee 
on Judicial Administration and Legal Reform, assisted 
by a special committee, has expended much time in 
preparing with the greatest care and marked ability 
a proposed statute on chancery procedure. The address 
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of Honorable E. J. L’Engle, delivered at the Semi-An- 
nual Conference of Bar Delegates in Lakeland, fur- 
nished the inspiration for this splendid work. A review 
and study of the proposed statute convinces that it 
will simplify and shorten chancery procedure if enact- 
ed into law. In the proposed bill certain flag stations 
are eliminated, the first of which is the mere formal 
appearance, which now permits an unnecessary thirty 
days delay. A more expeditious procedure is provided. 
Improvements are incorporated in keeping with the 
progressive age in which we live and we are permitted 
to arrive by a shorter route at the terminal “Settled 
Controversies”. Our clients are entitled to the kind of 
service which this proposed statute on chancery pro- 
cedure makes possible. They will get it unless the pro- 
posed act goes into the next Legislative waste bas- 
ket. One thing is certain, if we await the convening of 
the next session of the Legislature before vigorously 
sponsoring the legislation we endorse, we shall fail as 
we frequently have in the past. 

Let us review our legislative activities of the re- 
cent past. At the last session of the Legislature this 


body sponsored the following bills in addition to those 
just mentioned: 


“A BILL TO BE ENTITLED AN ACT MAK- 
ING JUDGMENTS AND DECREES OF THE 
UNITED STATES DISTRICT COURTS OF THIS 
STATE AND CERTIFIED COPIES THEREOF 
ADMISSIBLE AS PRIMA FACIE EVIDENCE 
OF THE ENTRY AND VALIDITY OF SUCH 
JUDGMENTS AND DECREES.” 

“A BILL TO BE ENTITLED AN ACI 
AUTHORIZING AND PROVIDING, IN AC- 
CORDANCE WITH THE STATUTES OF THE 
UNITED STATES, FOR THE FILING OF NO- 
TICES OF LIENS FOR TAXES PAYABLE TO 
THE UNITED STATES OF AMERICA AND 
AUTHORIZING AND PROVIDING FOR THE 


FILING OF CERTIFICATES DISCHARGING 
SUCH LIENS.” 


“A BILL TO BE ENTITLED AN ACT TO 
AUTHORIZE THE JUDGMENTS AND DE- 
CREES OF THE UNITED STATES COURTS 
HELD IN THE STATE OF FLORIDA TO BE 
REGISTERED, RECORDED, DOCKETED, IN- 
DEXED, AND OTHERWISE CONFORMED TO 
THE RULES AND REQUIREMENTS RELATING 
TO THE JUDGMENTS AND DECREES OF THE 
CIRCUIT COURTS OF THIS STATE, AND RE- 
QUIRING THE CLERK OF THE CIRCUIT 
COURT OF EACH COUNTY IN THIS STATE TO 
PERFORM CERTAIN ACTS WITH RESPECT 
THERETO, AND TO REPEAL CHAPTER 10166 
OF THE ACTS OF 1925.” 


“A BILL TO BE ENTITLED AN ACT TO 


AUTHORIZE THE SUPREME COURT OF FLOR- 

IDA TO SELECT COMMISSIONERS TO ASSIST 

IN THE PERFORMANCE OF ITS DUTIES, PRE- 

SCRIBING THE DUTIES OF THE COMMISSION- 

ERS AND PROVIDING FOR THEIR COMPEN- 

SATION.” 

Only one of the six bills was enacted into law— 
that providing for commissioners to assist the Supreme 
Court. Failure to cause to be enacted into law these 
various bills, which we agree would have been of great 
benefit to all of the people of Florida, cannot be charg- 
ed to a lack of diligence on the part of the Legislative 
Committee or the other officers of this Association. 
Because of the experience which we had at the last ses- 
sion of the Legislature, I venture to suggest the fol- 
lowing plan as one which would more likely produce re- 
sults. First, let us use the Law Journal freely in the 
discussion of proposed legislation. Second, consider 
in detail the benefits which will be derived from the 
law. Third, furnish our legislators in advance of the ses- 
sion copies of proposed bills and our reasons for de- 
siring their passage. Fourth, get our local Associa- 
tions to actively sponsor the bills, and ask their approv- 
al by our circuit judges. Fifth, ask the Supreme Court 
to formally approve in principle the proposed legisla- 
tion. If the proposed law affecting the courts will be 
of benefit in the handling of the people’s business, there 
certainly can be no rightful objection to the Supreme 
Court saying so. When this Association has once ap. 
proved legislation, let us continue to sponsor it at 
every session of the Legislature until it becomes 
the law. I most certainly believe that the bills which 
failed to pass at the last session can be passed in 1931 
if we begin in time. 

The rapidly increasing population, shifting eco- 
nomic conditions, changes in standards of living and 
transportation, the aftermath of the war, the Eigh- 
teenth Amendment and the exercise by the Federal 
Government of police powers throughout the nation by 
reason thereof, have all conspired together to test in 
no uncertain way American citizenship. Lack of respect 
for law and the commission of crime has mounted at 
such a rate until today the United States of America 
is truly alleged the most lawless nation on earth. . 

When we view such conditions we realize the need 
of the work of an active and progressive Committee 
on American Citizenship, such as we have had this 
year. During Citizenship Week, sponsored by that Com- 
mittee, the message of the obligations as well as priv- 
ileges of American Citizenship was carried by our 
Bench and Bar, through the schools, churches, news- 
papers and radio to all of the people of Florida. We hope 
that by that effort we have in this State created a fin- 
er citizenship consciousness; a better understanding of 
the history and theory of Constitutional Government 
and a greater respect for law and order. 
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Members of the Florida State Bar Association, 
let us seriously dedicate this Association to the work of 
_ simplifying and making more effective civil and crim- 
inal procedure with and for the purpose of expediting 
the transaction of judicial business, eliminating un- 


necessary delays in the administration of justice and 
to the work of building in this State a finer citizenship. 
Our reward will be the appreciation of the people of 
Florida. 


THE AMERICAN LAW INSTITUTE 


By Director, WILLIAM DRAPER LEWIS. : 
(Delivered Before the Florida State Bar Association Annual Convention, Orlando, April 12, 1930.) 


Organization of the Institute: 


On February 23, 1923, on the invitation of a com- 
mittee headed by Elihu Root, some 350 lawyers, 
judges, practitioners and law professors (more than 
75‘: of those invited) met in the city of Washington. 
Much care had been expended in selecting the persons 
to be invited. It was desired that the gathering should 
be representative in the best sense of that word of the 
bench, bar and the law schools. And it was. 

From the point of view of quality no such gath- 
ering of the members of our profession had ever taken 
place in this country. The Meeting formed the Amer- 
ican Law Institute; those present becoming charter 
and life members. The official members are the mem- 
bers of the Supreme Court of the United States, the 
chief justices of the higher courts of the several 
states, the senior justices of the Federal Circuit 
Courts of Appeal and the deans of the law schools be- 
longing to the Association of American Law Schools. 
Though the official and life members of the Institute 
are limited to approximately seven hundred persons, 
the attendance at our annual meetings in Washington 
exceeds four hundred and fifty. The Meetings continue 
to be thoroughly representative of the three branches 
of the profession, especially noticeable being the large 
number of judges. Last spring, for instance, besides the 
Chief Justice of the United States, forty-four Judges 
members of the highest Appellate Courts of their res- 
pective states or the Circuit Courts of Appeal of the 
United States attended. 


Purpose of the Institute: 

The purpose of the Institute is to promote the 
improvement of the law, our activity being confined to 
matters wherein improvement depends on constructive 
legal work by the trained lawyer. 


The Restatement of the Law—What It Is: 

The specific reason for establishing the Institute 
when we did was the desire to preserve the common 
law and the common law system of expressing and de- 
veloping law, by giving orderly expression to its prin- 
ciples and rules. This orderly expression of the com- 
mon law we have designated the “Restatement of the 


Law.” It is by far the most important, the largest and 
most difficult task which the legal profession has ever 
undertaken. The only analogy is the codification of the 
Roman Law under the direction of the Emperor Jus- 
tina; with this difference while the Emperor sought 
to give to the result of those labors the force of a 
legislative fiat, the American Law Institute’s Restate- 
ment of the Common Law must win its way by convinc- 
ing the legal profession that its merits are such that 
it should be taken as prima facie authority. There is 
no desire to have the restatement incorporated into 
our statutory law. We are trying to preserve, not des- 
troy the common law and the common law system of 
adapting law to new conditions by judicial decision. The 
genius of the common law would be destroyed by for- 
mal legislative codification. 
What We Have Accomplished in the First Seven Years: 
It is now nearly seven years since the Institute 
was founded. We have been working as you know, on 
the preliminary and tentative drafts of the various sub- 
jects undertaken for the restatement. These tentative 
and preliminary drafts are prepared by the reporters 
for the respective subjects and worked over by their 
advisors. More than sixty lawyers are now expending, 
some practically their entire time and all a considerable 
amount of time, on the preparation and perfection of 
these drafts. We have already spent approximately 
one million dollars on the work. What have we ac- 
complished? We have 


(1) Almost completed the Restatement of the 
law of Conflict of Laws and the Restatement of 
the Law of Contracts, for his work on which the 
Reporter Samuel Williston has this year been 
awarded the gold medal of the American Bar As- 
sociation. 

(2) We have proceeded far enough in the 
other subjects on which we are now engaged; 
namely, Agency, Business, Associations, Property, 
Torts and Trusts, to enable us to say that follow- 
ing the appearance of the official volumes con- 
taining the Restatement of Conflict of Laws and 
Contract in the fall of 1931 and the following 
winter, each succeeding year will witness the 
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publication of the volumes relating to these other 
subjects and to those subjects which will be in- 
cluded in the Restatement, work on which has not 
yet begun. 


Hope to Complete Restatement 1941: 

The experience of our first seven years enables us 
to know the subjects which should be restated and 
those which should not be restated. We are thus able 
now to visualize the content of the Restatment as a 
whole. We feel that we can predict with reasonable con- 
fidence in the accuracy of the prediction that, if we se- 
cure the necessary financial support, this Restatement 
of the Common Law can be completed by the year 1941 
or 2, or twenty years from the time the work began. 
Twenty years is a long time in the working life of 
any of us. It is a short time to complete a task of the 
magnitude of that on which we are engaged. 


Three Stages of the Work in the Restatement: 

There are three stages of the work on the Restate- 
ment. The first is the preparation by a small group of 
experts of the preliminary and tentative drafts. The 
preliminary drafts are confidential which are seen only 
by the Reporter and his Advisors, members of the group 
working on the subject, and by the Council of the Insti- 
tute. The tentative drafts are the drafts which are sub- 
mitted by the Council to the Annual Meeting and to the 
Profession generally for criticism and discussion with 
a view to their improvement. 

The second stage is the work of revision of the ten- 
tative drafts and the production of the final draft. This 
work of revision begins with discussion of the draft at 
the Annual Meeting and is continued by its discussion 
by the Conference of the Members of the State Bar 
Co-operating Committees. 


The State Annotations of the Restatement: 


The third and final stage of the work on the Re- 
statement are the necessary state annotations for each 
State. We can, I believe, have confidence that the Re- 
statement of contracts, conflict of Laws, and other sub- 
jects by the Institute will attain in time to the posi- 
tion of being received by the profession as prima facie 
correct expressions of what we may call the general 
Common Law of the United States. Indeed, already 
even the tentative drafts are followed by many Appel- 
late Courts. But however willing a Court may be to 
treat the Restatement as prima facie authority the in- 
stant case cannot be decided until the Court knows its 
own pertinent decisions and Statutes if any. It is mani- 
fest that to give the official volumes of the Restate- 
ment their full usefulness the profession in each state 
must be able to secure with each volume annotations 
which will give him in connection with each section 
full and accurate information concerning the decisions 
of his own State. 
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It is not practicable for the Institute to prepare 
these annotations. They should be done by persons fa- 
miliar with local conditions. Therefore, the co-operation 
of the State Bar Association is essential. The institute 
will make a publishing arrangement under which, as 
the official volume of each subject appears, separate 
editions for each state containing the annotations for 
that State will be available to the profession in each. 
In co-operating with us all we are asking the State Bar 
Association to do is to produce the manuscript of the 
State annotations, the Institute will attend to the 
printing and publishing. 


We are receiving splendid co-operation from the 
State Bar Associations. Already arrangements have 
been made which insure the preparation of State an- 
notations for contracts and conflict of laws in Massa- 
chusetts, Connecticut, New York, Pennsylvania, Vir- 
ginia, North Carolina, Louisiana, Mississippi, Ken- 
tucky, Texas, Missouri, Ohio, Michigan, Indiana, II- 
linois, Minnesota. It will not be long before arrange- 
ment in several other states will be perfected. As a 
result of my trip south we shall add South Carolina 
and I hope your State to our list. The details I will 
take up with your co-operating committee. In doing 
these state annotations it is normally advisable to have 
the Bar Association co-operate with the Law School or 
Law Schools of the State. It is usually only among 


- the faculties of the Law Schools that men of the requi- 


site ability who have the time can be found. Again, the 
work on the annotations, like the work on the Restate- 
ment itself, should be group work. The preliminary 
draft should be done by the member of the Law School 
faculty selected, but the draft prepared by him should 
be subject to more than mere perfunctory criticisms 
by the Bar Association Committee responsible to the 
State Bar Association for the work. 


The Chief Accomplishment of the American Law 
Institute: 


I have confined myself to the work of the Institute 
on the restatement of the Law, because since the foun- 
dation of the Institute and necessarily for many years 
to come it will be our principal work. The first seven 
years have taught those of us who are devoting our 
time to the work many things. We feel that we have 


made progress. But the significant thing which the 
Institute has accomplished is not that we have almost 
produced an orderly statement of the law of Conflict 
of Laws and Contracts and have made much progress 
on several other subjects; it is rather that we have suc- 
ceeded for the first time in bringing together for the 
constructive improvement of the law, the leaders of 
the three branches of our profession the practitioner, 

the Judge and the law teacher. 
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SHALL WE HAVE A SUPREME COURT OF SEVEN MEMBERS? 


By ARMSTEAD BROWN, Justice Supreme Court of Florida. 
(Address to the Florida State Bar Association, Annual Convention, Orlando, April 11, 1930.) 


When I was requested by your President to speak 
on this subject, I somewhat demurred and suggested 
another topic. I was a bit apprehensive that if one 
of the members of the Supreme Court led off in a 
discussion of this subject, he and perhaps his asso- 
ciates on the bench might be suspected by some critic- 
ally disposed persons of being actuated by selfish mo- 
tives, and of suggesting something that would lighten 
their labors and keep them from having to work so 
hard. But the truth is that we have long since become 
accustomed to hard work and would not be happy 
without it; and I am thoroughly satisfied that under 
any possible plan that has the remotest chance of being 
adopted for the future, it will continue to be necessary 
for the members of the Court to exert themselves to 
the extreme limits of their physical and mental en- 
ergies and abilities in order to keep up with the work 
and to do it as it should be done. And right here I might 
say that in addressing you on this subject, I am speak- 
ing on my own responsibility and not for or in the 
name of the Court of which I have the honor to be a 
member. I have not been delegated by my associates 
on the Bench to speak for them, nor have I sought or 


suggested any such delegation of authority. Nor, as © 


above intimated, have I readily consented to speak on 
this subject myself. In fact, I filed a demurrer and 
answer to President Maguire’s alternative writ of man- 
damus that I speak to you on this topic, in which I 
suggested that such an address might come with better 
grace from some member of the bar, but he overruled 
my demurrer, held my answer insufficient and grant- 
ed the peremptory writ. While, like the defeated law- 
yer generally feels, I had some mental reservations 
as to the correctness of his judgment, I, like the de- 
feated lawyer usually does, bowed as graciously as 
might be to his decree, only asking the usual privil- 
ege of forty-eight hours thereafter in which to “cuss 
the court,”’—not in public, of course, where it might 
have been deemed a reflection upon the court’s dig- 
nity, but to my intimate friends of the fraternity who 
know how to appreciate and properly evaluate such 
ebullitions, and who know that, no matter how violent 
my explosions might have been during the 48-hour 
period, down deep in my heart I had the profound- 
est respect for the court, which in this instance hap- 
pened to be the honored President of your State Bar 
Association. And thus, as pertains to this particular 
case, I have lived up to the glorious and exalted tradi- 
tions of the Florida Bar. 

The questions presented by the topic thus assign- 
ed to me is not a new one. I have been informed that 


a resolution proposing an amendment to the constitu- 
tion, providing for seven Justices of the Supreme Court 
instead of six, was adopted by the necessary three- 
fifths vote by one of the houses of the legislature of 
1927, and was approved by the Judiciary Committee of 
the other house, and would, so I was told, undoubtedly 
have been adopted by such other house had_ it 
come to a vote, but, as no particular member was push- 
ing it, it was “lost in the shuffle’ during the strenuous 
closing days of the session. I have also been informed 
that very much the same thing happened during the 
1929 session of the legislature, which session did, how- 
ever, adopt an emergency measure for temporary re- 
lief, by providing for the appointment of three commis- 
sioners to assist the court in its work. While this 
measure was very much needed, and is enabling the 
court to increase its output of work to such an ex- 
tent as to fully justify its adoption, it has added to the 
work of the Justices, because, in addition to their own 
work, they must carefully examine the opinions written 
by the commissioners, as well also as the records and 
briefs in the cases so written, before they can be 
approved and adopted as the opinions and decisions of 
the court, on whose members the entire responsi- 
bility rests. The time and labor thus required of the 
Justices will necessarily to some extent reduce the 
amount of time which they would otherwise be able to 
give to the writing of their own opinions and the 
consideration and decision of the great volume of cases 
which have not been assigned to the commissioners. 

Furthermore, the act authorizing the appoint- 
ment of Supreme Court Commissioners took effect 
shortly after the adjournment of the legislature of 
1929, whereas if a resolution had been adopted to so 
amend the constitution as to provide for an additional 
Justice of our Supreme Court, it could not have been 
submitted to the people until the general election next 
fall. And if the legislature of 1931 should decide to sub- 
mit such an amendment to a vote of the people, it could 
not be adopted until the general election of Novem- 
ber, 1932, which means about two and a half years 
hence. This renders all the more commendable and 
timely the action of the last legislature in providing 
for the three commissioners, as an emergency measure. 

We are therefore not discussing a measure which 
can give any immediate relief or which is possible of 
immediate adoption. But this very fact makes more 
possible a calm. consideration and a deliberate and sea- 
soned judgment of what ought to be done to enable 
the Supreme Court to perform the important services 
imposed upon it by the constitution, with the greatest 
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practicable degree of efficiency and with the least pos- 
sible degree of delay. The chief distinction of the Sup- 
reme Court is its great opportunity for valuable ser- 
vice to the people of Florida, and its chief glory will 
ever depend upon the courage, the honesty, the faith- 
fulness and the efficiency with which that service is 
performed. It is to the interest of the people that this 
their highest court, should be so organized as to make 
it possible for the members of that court to properly 
perform the work imposed upon them and to measure 
up to this high ideal of service. Though entrusted with 
an important function, and vested with considerable 
power within its own particular sphere, the Supreme 
Court, and the men who compose its membership, 
should never forget that they are merely the servants 
of The State and its people, and they should ask noth- 
ing for themselves but the maintainance of such con- 
ditions as will enable them to render the highest prac- 
ticable degree of service in the post of duty which has 
been assigned them. 

In these days, when there is such urgent need for 
the greatest possible economy in government, he is in- 
deed a bold man who would suggest adding a single 
additional officer to the State’s pay roll, even two 
years and a half from now, unless he can show, not only 
that it is imperatively necessary, but also that by so do- 
ing the money saved to the people of the State will far 
exceed the added expense. In suggesting the addition 
of a seventh Justice to the present Supreme Court of six 
Justices, it must be remembered that we are not creat- 
ing any new governmental machinery; we are not add- 
ing a new bureau or department to those already exist- 
ing. We are dealing with the problem of maintaining the 
normal functioning of one of those fundamentally 
essential units of the State’s governmental machine 
established by the constitution. Our constitution con- 
fers all the powers of government, not reserved by the 
people, upon three great departments, the legislative, 
the executive and the judicial, which have existed in 
one form or another, and have been found absolutely 
essential, in all civilized States and nations for centu- 
ries, but which departments, under our American sys- 
tem, are sharply differentiated and made largely in- 
dependent of each other, and yet so designed that each 
will constitute a check upon the powers of the other 
two, to the end that the people will be safeguarded 
against any usurpation or abuse of power on the part 
of any one of them, so that we may have “a govern- 
ment of laws and not of men.” 

The normal functioning of each of these three in- 
dispensable departments of the State government is 
essential to the health and growth of the body politic 
and the general public welfare. Justice delayed is often 
justice denied, and when a court’s docket becomes un- 
duly congested the consequential delay in the adminis- 
tration of justice is frequently fraught with disastrous 


social and individual results. The punishment of crime 
may be delayed until its wholesome preventive and re- 
straining influence is largely lost, or the settlement of 
civil controversies involving personal and _ property 
rights, when unduly delayed, may in many cases keep 
the property and capital involved tied up and nonpro- 
ductive, which ought to be freely serving the public 
welfare. No doubt, the title and control of many mil- 
lions of dollars worth of property depends upon the 
decision of the hundreds of cases now standing upon 
the Supreme Court’s Docket. 

Law is an abstract thing. It becomes concrete and 
vital when it is applied and administered. This is large- 
ly done through the agency of the courts. It is through 
the courts that the laws are given practical effect and 
brought home to the consciousness of our people. So it 
might be said that, to the average citizen, the law is 
incarnated in our courts of justice, and we cannot 
have respect for and confidence in our government 
and its laws unless we have respect for and confidence 
in our courts. The courts therefore occupy a vitally 
important position. And we cannot maintain that 
wholesome degree of respect for and and confidence in 
our courts, which is so vitally essential to our public 
health, unless they administer justice, not only with 
courage, integrity, impartiality and ability, but also 
with reasonable promptitude. 

Our constitution of 1885 has placed the Supreme 
Court at the head of our judicial system, having vested 
it with final appellate and supervisory jurisdiction over 
the other courts of the State. It did not, however, as 
was formerly done by Section 7 of Article 6 of the con- 
stitution of 1868, vest it with any other administrative 
powers over other courts, so that, if one court is over- 
crowded and another judge from some other court is 
needed to help out, or a judge is sick or disqualified 
and some other judge is needed to fill his place, you 
must, under our present system, go to the Governor 
for administrative relief instead of to the Chief Jus- 
tice of the Surpreme Court. So our judicial system is 
not, in this and several other respects, an integrated 
and self regulating system, from an administrative 
standpoint. Nor has the legislature been as liberal 
with the courts, as it has been with the Railroad Com- 
mission, the State Board of Health, the Live Stock 
Sanitary Board, and several other boards and Commis- 
sions, in regard to the rule making power. These 
boards and commissions are vested by the legislature 
with the power to make all needful rules and regula- 
tions to carry out the purposes for which they were 
formed. It would have been a great thing for this State 
if the legislature had shown the same confidence in 
the judicial department of the government and per- 
mitted it to make all needful rules for the regulation 
of the practice and procedure in the courts. If they had, 


the courts, with the aid of the bar, could readily formu-— 
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late a simple and practical system of practice. With 
such an elastic system, which could be promptly adjust- 
ed to new and changing conditions, the courts could bet- 
ter perform their functions, and would not have been 
caught and hampered, as they have been, in the mesh- 
es of a petrified system of statutory rules of practice 
and procedure, some of which are excellent and should 
be retained, but many of which are impractical, unco- 
ordinated, archaic and out of keeping with the needs of 
the present day, and which make for delay and uncer- 
tainty. No one would contend that the judicial branch 
has any right to prescribe rules of parliamentary prac- 
tice for the legislature to be governed by in the trans- 
action of its legislative business. Why then should the 
legislature prescribe rules to govern the judicial depart- 
ment in the disposition of judicial business? Aside from 
the constitutional aspects of this question, I am sure 
you will all agree that it would be wise to return to the 
old common law principle of leaving the making of the 
rules of court practice and procedure to the judicial 
branch of the government, which is held responsible 


for the proper performance of the work of the courts. 


The power to properly accomplish the work should ac- 
company the responsibility, and should be vested in 
that branch upon whom the responsibility is imposed. 

The members of the bar are already quite well 
aware of the existence of and the causes for the present 
congested condition of the Supreme Court docket, and 
even a cursory consideration of the bare facts will 
convince any fair minded citizen that such condition 
is not due to any fault or slackening of effort on the 
part of the court. The truth is that never in all its his- 
tory has the Supreme Court disposed of such a large 
volume of business as it has during the past few years, 
during which this congested condition has been devel- 
oping. Every one must know that the past few years 
have constituted an eventful period in the State’s his- 
tory, during which we have experienced all the ups and 
downs possible to a State—the boom of 1924-1925, 
with its accompanying meteoric increase in wealth and 
population, the expansion and inflation of real estate 
values and of business activities ‘generally, of pub- 
lic works and governmental and legislative activities 
as well, with consequent augmentation of the tax 
rates; followed by the collapse of the boom, accom- 
panied by all the trials and tortures of reaction and 
deflation, including the failure of banks and business 
houses; then the series of hurricanes, with their toll 
of death and destruction, and finally the scare over 
the Mediterranean fruit fly and the economic destruc- 
tion resulting from the federal quarantine. This period 
has been marked by an unprecedented increase in liti- 
gation. During this period the Supreme Court has 
not only been burdened with an enormous increase in 
the number of appeals, and applications for the exer- 
cise of its original jurisdiction, but it has been flood- 


ed with an almost bewildering array of new and novel 
questions of law to work out and decide, growing out 
of these rapidly changing conditions, together with 
an unprecedented number of cases attacking the con- 
stitutionality of various acts of the legislature, grow- 
ing largely out of these abnormal conditions, and rais- 
ing many new and difficult questions of constitution- 
al law. In view of the number and novelty, and the 
difficulty, of the many new legal and constitutional 
questions with which the Court has had to deal in the 
past five years, it is indeed remarkable that it has, 
during this period, been able at the same time to de- 
cide and dispose of a much larger number of cases than 
it has ever before handed down within the same length 
of time. To do this, to decide these many new ques- 
tions correctly, and at the same time preserve the 
justice and soundness of time-honored and time-tested 
principles, and maintain the symmetry and the har- 
monious consistency of our Florida system of juris- 
prudence as a whole, so that in the future we would not 
have to suffer from ill-advised, conflicting and hastily 
considered precedents set up during these strenuous 
days, has been the high objective which has inspired 
us through “long days of labor and nights devoid of 
ease.” How far or how well we have succeeded in this 
endeavor, it is not for us to say. Doubtless we have 
made mistakes. I. hope they were neither many nor 
serious. I will only say this, that the work has been 
both delicate and difficult, and of a character that 
could not have been properly done in a spirit of hurry 
or excitement. It was no time for the court to become 
flustered or excited, and sacrifice quality for quan- 
tity in a frantic effort to turn out cases as rapidly as 
they were coming in. 

In this connection permit me to repeat a remark 
made by our genial and efficient Clerk, Mr. G. T. Whit- 
field, who, when I asked him last week the number 
of cases now on our docket, replied that there were 971 
cases, and then added: “Judge, they say that the Flor- 
ida boom is long since over, but nevertheless it is still 
booming in thunder tones within the walls of this Su- 
preme Court building.” 

I might mention in this connection that while 
Florida has an ancient history, as compared with most 
of the States, and has within its borders, the oldest 
city in America, it is also, paradoxical as it may seem, 
a young State, a lusty youngster at that, and one that 
has been growing very rapidly, particularly so dur- 
ing the past decade. Florida was not admitted into 
the Union until 1845. We have only 97 volumes of 
official Supreme Court reports, whereas our neigh- 
boring State of Alabama has 220 volumes. We have 


therefore not had, in this period of rapid development, 
that wealth of precedents to aid and guide us, which 
the older States possess. This has required of our 
Court a larger proportion of new and _ constructive 
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work. To build as nearly as we can a sound and con- 
sistent system of jurisprudence under such circum- 
stances is no easy task. Our worthy predecessors, in 
the earlier history of the State, had more time to 
put upon such work, ‘and fortunately for the State, 
the work which they did, while not great in volume, 
was great in quality. They made the foundations deep 
and strong. It is a real delight to read and study the 
- cogent, unhurried and thorough-going reasoning con- 
tained in the many able opinions preserved in our old- 
er Florida Reports. I have been told by Justice Whit- 
field that CHIEF JUSTICE RANEY put eleven months 
of work upon one of his great opinions, and that 
one of his associates devoted some seven months to 
one of his important cases. But while the quality of 
the work done in the old days was very high, the 
number of cases disposed of seems very small when 
compared to the amount of work turned out during 
the past decade. Thus in one of our early reports, 
covering the work of an entire year, there are only 
15 cases reported, in another only 19 cases, and 
in many there are only from 20 to 40 cases. Some 
of these older volumes cover periods of more than a 
year, some two years, one three years, another four. 
But since 1890 our court has been getting out two 
volumes of reports per year, one for each of the two 
terms, and they have been steadily growing in size and 
in the number of cases reported. For instance one ot 
our recent volumes comprises nearly 1,500 pages and 
contains 284 cases, decided in one term of six months, 
while the official reports for the past five years will 
average at least 1,200 to 1,300 pages each. Compare 
this, for illustration, with volumes 27, 28, 29 and 30 
of our earlier reports, which contain 31, 38, 39 and 29 
cases respectively, or a total of only 137 cases re- 
ported during a period of two years. But those vol- 
umes are rich in the quality of their contents. It must 
also be noted that the Supreme Court had only three 
members, from its organization in 1846, until Decem- 
ber, 1902. But there were only four circuit courts and 
four circuit judges from 1845 to 1859, when an ad- 
ditional circuit was created. As late as 1902 there were 
only seven circuits, and up to 1916 there were only 
fifteen. At that time, 1916, the population of the State 
was considerably less than half what it is now, but 
it was commencing to grow quite rapidiy. In 1920 
we had 18 circuit judges; in 1925 the number of cir- 
cuit courts had increased to 21, with 22 Circuit judges. 
Now, in 1930, we have 28 circuit courts, with 40 circuit 
judges. We also have seven criminal courts of record, 
the Escambia court of record, two courts of crimes, and 
three civil courts of record, each with its own judge. 
So we now have fifty-three trial judges of courts of 
record, from forty-eight of whom appeals lie directly 
to the Supreme Court, to say nothing of the numerous 
writs of certiorari involving the validity of judgments 
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rendered in civil courts of record, county courts, and 
other subordinate courts which have been appealed to 
the circuit courts, and thence by certiorari to the Su- 
preme Court. In 1902, when the membership of the 
Supreme Court was raised from three to six, there were 
only seven circuit courts, each with one judge, and five 
criminal courts of record. Since then, the number of 
Circuit Judges has been increased to forty, and courts 
of record of several varieties to thirteen, while the 
number of Supreme Court justices is the same as in 
1902, 28 years ago. 

This is not the first time that the Supreme Court 
has gotten behind with its work. During the nineties 
the court of three Justices was four years behind with 
its work. In 1901 three commissioners were provided 
for, and in 1902 the membership of the Court was rais- 
ed to six Justices. Five years later the docket was 
back to normal, the court kept up with its work until. 
1911, when the membership was reduced to five. Then 
the docket began to climb again. By 1918 there were 
223 cases unreviewed, and the docket has climbed more 
or less steadily ever since. In 1923, the number of Jus- 
tices was again increased to the constitutional limit 
of six, the present Chief Justice Hon. Glenn Terrell, 
having been appointed by Governor Hardee as the 
sixth Justice in May, 1923. The number of cases on the 
docket did not get above the 300 mark until the be- 
ginning of that year. On the first day of the year 1925 
there were 360 cases on the docket, and 363 new 
cases were filed during the year, 66 more than the 
year before. While the normal increase from a normal 
growth of population would have taxed the Court to 
its utmost, the abnormal increase in litigation, begin- 
ning with the boom, has made it a physical impossibil- 
ity for six Justices to keep up with it. Thus we began 
the year 1926 with 383 cases on hand and 489 new 
cases were filed during that year, being 126 more than 
the year before, and 192 more than the year before 
that. During that year 409 cases were disposed of, leav- 
ing 463 on the docket at the beginning of 1927. Dur- 
ing that year 481 cases were decided, leaving 606 on 
the docket January 1, 1928. In that year 621 new ap- 
peals came in, and, though 501 cases were disposed of, 
we began last year, 1929, with 726 cases on the docket, 
and 797 new cases came in during the year, making a 
total of 1,523 cases, of which 618 cases were disposed 
of during the year, leaving 905 cases on the docket 
at the beginning of this year, 1930. The appeals have 
continued coming in rapidly, and the number of cases 
on the docket at this writing, as above stated, is 971 
cases. Thus, in spite of the fact that, by strenuous ef- 
fort, the Court has been disposing of twice as many 
cases per year as it was turning out ten years ago, 
or even five years ago, it has not been possible, under 
the present system, for it to dispose of the cases as 
rapidly as they have been coming in during the past — 
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few years. These figures speak for themselves, and 
give sufficient explanation of the whys and wherefores 
of the present condition of affairs. 

But the foregoing statistics do not tell the whole 
story. The Supreme Court does a great deal of work 
which never gets recorded in the official reports. In 
addition to its appellate jurisdiction, the Court is vest- 
ed by the Constitution with an unusual amount of orig- 
inal jurisdiction, some of it concurrent with that of the 
Circuit Courts. Much of the time of the Court is taken 
up with the consideration of numerous applications for 
writs of certiorari, frequently based upon voluminous 
transcripts of the records in the courts below which 
must be carefully examined and considered; applica- 
tions for writs of mandamus, quo warranto, prohibi- 
tion, injunctions in aid of its appellate jurisdiction, pe- 
titions for writs of habeas corpus, and applications for 
orders of supersedeas. When applications or petitions 
dealing with such matters are denied, they are rarely 
mentioned in the official reports except in those cases 
where an opinion is deemed advisable and is written 
for the information of the parties and for the guidance 
of the bar in future cases of that character. The Clerk 
tells me that there must be in the neighborhood of a 
hundred cases per year, of these various sorts, which 
are disposed of by the Court and which are not report- 
ed in the official reports. And in addition to all this, 
there are on an average about a dozen motions per 
week of various sorts dealing with pending causes, 
which are dealt with by the whole court in conference 
on Tuesday of each week, consuming about a half day’s 
time of the Court per week, such as motions to dismiss 
appeals and writs of error, or to strike bills of excep- 
tions from the record, on various technical grounds, 
motions to dismiss for lack of necessary parties, and 
because the appeal is frivolous and without merit and 
taken merely for delay, motions to extend the time 
for filing transcripts, or for filing briefs, motions to 
advance causes on the docket, and so on, to say noth- 
ing of the numerous petitions for rehearing. The ac- 
tion of the Court on matters of this sort, while con- 
suming much of its time, rarely gets into the official 
reports or the Southern Reporter, except in those few 
instances where an opinion is written. Then, too, a 
considerable degree of the court’s time is necessarily 
consumed in hearing oral arguments and in frequent 
conferences of the court for discussion and consultation 
pertaining to the various causes that have been sub- 
mitted and in thrashing out those questions upon 
which there is a difference of opinion between the 
members of the Court. These conferences, while abso- 
lutely necessary, and while earnest, interesting, stim- 
ulating and helpful, are frequently long and arduous, 
sometimes lasting all day, and leaving the participants 
completely exhausted. 


In June of last year Hon. Stafford Caldwell, in a 


commendable effort to get some measure of relief, by 
the authorization of the appointment by the Court of 
three Commissioners to assist them in their work, 
wrote a letter to the members of the legislature in 
which he gave some interesting and valuable data, 
compiled for him at the cost of considerable labor by 
the Clerk of the Court and his deputy, which gave the 
style of each of the 734 cases then on the docket, and 
the number of pages in the record and in the briefs 
of each case, showing a total of 92,497 pages. In ad- 
dition to this, he calculated that, on the average, the 
court would have to read 50 pages of court decisions 
in studying each case, making a grand total of 129,197 
pages. That this meant that it would require the Court 
to read and digest 430 pages of legal matter per day 
for a year of 300 working days, an utter impossibility, 
in order to dispose of the cases then on the docket in 
one year, and that during that period the mornings of 
148 days would have to be devoted to oral arguments, 
leaving no time whatever for writing opinions, or con- 
ferences of the court. With this information before 
them, and no doubt because of it, the legislature 
passed the bill. 

Now if each member of the Court constituted a 
one man court, and had nothing to do but decide the 
cases submitted to him, writing opinions therein when 
necessary, his work and decisions to be rubber-stamped 
and approved without study or examination by the oth- 
er members of the court, we could undoubtedly turn 
out a much larger number of cases and catch up with 
the docket before very long. But of course, this would 
not only be completely contrary to the constitution, 
but utterly at variance with all our traditional con- 
ceptions of the composite nature of an appellate court 
as an entity, an institution of government, resting upon 
the joint and several responsibility of each of its 
members. The bar would not stand for any such one- 
man court business—not for one minute. If it were to 
be tried, even as a temporary expedient, which 1s 
unthinkable, the lawyers would go on the war path at 
once. To the losing lawyer for an appellant, it is 
hard enough to have a case affirmed on him by one 
of the divisions of the court, without opinion, and he 
nearly always thinks that if he could have had the 
case considered by-the court as a whole, the result 
might have been different; but if he were knocked out 
by one member of the court, single-handed, he would 
never recover. And yet this matter of joint action, of 
conference and consultation, of working together as a 
court, indispensable as it is, necessarily consumes time. 
[ figure that at least two-thirds of my time at my own 
desk is taken up by examining and studying the opin- 
ions, the briefs and the records in cases which come 
to my desk from the five other Justices and the three 
Commissioners, and in which I must either concur 
or dissent. I imagine the same is true as to the other 
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Justices; but not so as to the Commissioners, who can 
give their entire time to the study of the cases assigned 


to them individually and to the writing of opinions to — 


be submitted back to the Court. Of course, where a 
division of the court can unanimously agree to an 
affirmance of a case without opinion, the other division 
is not burdened with it. But under our present system, 
when an opinion is written in any case, each member 
of the whole court must be given an opportunity to 
examine the opinion, and the entire file if necessary, 
and to concur or dissent as his judgment dictates. The 
members of one division are authorized by statute to 
accept the conclusions of fact reached by the other 
division, but they must examine the questions of law 
and their application to the facts found, and act upon 
their own independent judgment with reference there- 
to. This requires time, study and thought, and some- 
times results in one or more dissenting opinions, and 
sometimes to a conference and a change in the original 
opinion. 

You may have heard some lawyers say that they 
do not see why Alabama turns out so many more de- 
cisions than Florida does. The explanation is easy. 
There are ten appellate court justices in Alabama, sev- 
en on the Supreme Court and three on the Court of 
Appeals. Furthermore, under their system, Alabama 
has practically three appellate courts, as the Supreme 
Court works through two almost independent divisions. 
Alabama’s Supreme Court is authorized by law to “sit, 
hear, consider and determine causes and exercise all 
its powers and jurisdiction, in sections of four judges,” 
the Court being divided into two sections, the Chief 
Justice sitting as a member of each section, thus 
giving each section four members, which is a quorum of 
the entire court. But when there is a dissent in either 
section on any material question, the same must be 
considered and determined by the court as a whole. 
The Chief Justice sitting with both sections keeps them 
acting harmoniously on questions of law. 

This system has been utilized in Alabama for 
many years; it is economical, and their continued ad- 
herence to it is very good proof of its value. In fact, 
I grew up under this system, as I commenced the prac- 
tice of law in Alabama, and up to the time I left that 
State some years ago, this plan*was working very 
satisfactorily to the bench and bar of that State. The 
jurisdiction of the Court of Appeals in Alabama is lim- 
ited to appeals in all civil causes where $1,000.00 or 
less is involved, and to appeals in all misdemeanor cases 
and felony cases where the punishment imposed is not 
greater than 20 years imprisonment. This relieves the 
Supreme Court of a vast amount of work and gives 
them more time for adequate consideration of the more 
important cases. 

It is not fair, therefore, to compare Florida’s out- 
put of decisions with Alabama’s. 


Florida shows up in a better light in that res- 
pect when compared with that august tribunal, the 
Supreme Court of the United States with its nine Jus- 
tices. My friend, Judge Paul D. Barns, of the Dade 
County Circuit Court, has furnished me with some 
figures given in the November, 1929, issue of the Har- 


vard Law Review. I will only burden you with a few 
of them. 


The U. S. Supreme Court disposed of a total of 
1610 cases on its Appellate Docket in the five years 
from 1924 to 1928 inclusive, 1,096 cases with full opin- 
ion, and 514 per curiam; 353 cases were disposed of in 
1924, 344 in 1925, 348 in 1926, 327 in 1927, and 238 
in 1928. But during that five year period, 2,312 peti- 
tions for writs of certiorari were either dismissed or 
denied, and 479 were granted. Whether these 479 
granted certiorari cases were transferred to its ap- 
pellate docket, I cannot tell from the tables, though 
I infer that such was the case, as the final tabulation 
shows 1,610 cases disposed of “with consideration” in 
the five year period; in 1,096 of which opinions were 
written and 514 disposed of per curiam. The figures I 
have above given show that Florida’s record during 
that same five year period compares very favorably in- 
deed with that of the Federal Supreme Court, and 
while I have not the exact figures, the clerk tells me 
that the per centage of per curiam decisions is about 
the same in both courts. During that five year period 
our court disposed of 2,032 cases, either by written 
opinion or per curiam, and in addition thereto a large 
number of petitions for certiorari and original writs 
of various sorts were presented, considered and denied, 
which are not included in the above figures. It will be 
noted that in the five year period mentioned, the U. 
S. Supreme Court handed down 1,096 opinions, an 
average of 219 opinions per year, by the whole Court, 
which is an average of only 24 1/3 opinions per year 
for each of the nine Justices. I have not the exact fig- 
ures, but I am sure that each of the six justices of 
our Court wrote two or three times that many full 
opinions, per man, each year during the same period, 
not counting of course the per curiam decisions, or 
the opinions written in the cases where the court fin- 
ally divided, three and three, and the cases had to 
be affirmed without publishing the opinions. 


In this connection, I might add that one of the 
serious inconveniences arising from having only six 
justices, and which would be obviated by the addition 
of a seventh Justice, is this matter of three and three 
divisions of the Court, an even division of opinion, which 
necessarily results in leaving the judgment appeal- 
ed from to stand as it was and the questions involved 
undecided. This does not happen so very frequently, 
but it sometimes happens in cases where some def- 
inite ruling, one way or the other, would be very 
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valuable, and much more satisfactory to the bench, bar 
and people of the State. , 

One of my good friends among the Circuit Judges 
recently wrote me that our court should go ahead and 
decide the cases rapidly; that it is better for a case 
to be decided incorrectly than not decided at all. There 
may be something to this argument when applied to 
a crowded trial court docket, where the right of ap- 
peal exists in case of error. But it is hardly applicable 
to an appellate court, which has the last say. Of the 
hundreds of cases now on our docket, an outsider might 
think many of them of little importance, yet the fact 
is that practically every one of those cases means a 
whole lot to somebody—to the particular parties in- 
volved, if no one else. And it is important to the 
litigants that each one of them be fairly considered and 
justly decided according to law. This is their legal and 
moral right, and if, by reason of haste, this right should 
be denied by our highest court, it would result in a 
rankling sense of injustice to somebody’s breast and 
a loss of confidence in our courts and respect for our 
laws. Aside from all this, we must not shirk our ju- 
dicial duties and responsibilities. Furthermore, we are 
setting precedents with the decision of each case, even 
when it is a mere per curiam, and hurried and ill- 
considered decisions are bound to result in unsound 
precedents, which, like Banquo’s ghost, would rise up 
to plague us in the future, and would make for un- 
certainty in the law, thus provoking more litigation. 
No, there is no royal road, no short cut, no quick 
and easy way, to the proper consideration and decision 
of appealed cases. There is no substitute which will 
take the place of hard work, of a careful and conscien- 
tious consideration of each individual case, if just and 
worth while results are to be obtained. Even when 
there is no merit in an appeal, which was taken only 
for delay, it is important to the appellee that the 
fact be correctly determined, so that he may have the 
benefit of the just judgment already rendered in his 
behalf. And the record must be studied to determine 
that fact. 

There is an impression among some lawyers that 
cases handed down without opinions have not been 
fully considered, but such is by no means the case. The 
per curiam decisions are the result of a careful con- 
sideration of each case by all three members of the 
division rendering it, or, if rendered by the court, con- 
sideration by all six members. 

So much for present conditions and their causes. 
Now as to remedial measures. 

I do not hesitate to say that I have for several 
years been strongly of the opinion that the Supreme 
Court of this State should have added to its member- 
ship one more Justice, thus giving us a Court of sev- 
en members, and that, at least until we can catch up 
with the docket, the Court should sit in two practic- 
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ally independent divisions of four each, the Chief Jus- 
tice sitting as a member of each division, serving to 
keep them in harmony with each other on the prin- 
ciples of law being decided; that each division of four, 
constituting a majority of the Court, when acting to- 
gether without dissent, should have full power to af- 
firm or reverse cases, with or without written opinion, 
to the full extent of power now exercised by the entire 
court, and without submitting their opinion or de- 
cisions to the other division. Thus each division of 
four would represent a quorum of the entire court. 
This plan would undoubtedly enable the Court to dis- 
pose of a considerably larger volume of work. It would 
of course require a constitutional amendment to put it 
into effect, and such amendment, if authorized for 
submission to the people, could not be adopted until 
1932. Meanwhile, we will of necessity be compelled to 
go on and do the very best we can with the means at 
hand, and the assistance of the three Commissioners, 
to cope with the enormous volume of work which has 
accumulated and which is still coming in at the ac- 
celerated rate that has marked the past few years. 
By the way, some of the transcripts filed recently are 
quite voluminous. In one case filed a few weeks ago, 
the transcript of the record consisted of 15 volumes 
of about 400 pages each, a total of nearly 6,000 pages. 

I do not consider the bi-cameral plan above outlined 
as an ideal plan for a permanent arrangement, but 
it is the most economical plan I know of, that stands 
any chance of adoption, for dealing with the present 
emergency. I would be glad to see the day come, when, 
either by contracting the appellate jurisdiction of the 
Supreme Court, or by the creation of an Appellate Di- 
vision of the Circuit Court, or the establishment of a 
permanent intermediate Court of Appeals of three Jus- 
tices, the Supreme Court would have time to act as a 
whole upon every case, so that each and every Justice 
could participate fully in the consideration and decision 
of all cases submitted to the court, as is the case with 
the Supreme Court of the United States. I am sure this 
would be much more satisfactory to the members of 
the bar, as a permanent plan, and to the people of the 
State. But half a loaf is better than none, and it 
seems that we must be content for awhile, if authority 
is given for a seventh Justice, for our Supreme Court 
to act in two practically independent divisions. 

It has been suggested, in case the above plan is 
adopted, that even when there is a difference of opin- 
ion in a division, if three out of four members of such 
division can agree, thus constituting a majority of that 
division, the decision of such divisional majority should 
be given effect as the judgment of the Court without 
submitting the case to the whole court. This would 
unquestionably save time and facilitate the work of 
the Court, but I doubt if it would meet the approval 
of the bar. However, in that I may be mistaken. But 
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personally I think that when there is a dissent by 
one member of a division, on any matter material to 
the decision of a case, that case ought to be submitted 
to the entire court; as now required by Sec. 4 of Art. 
5 of the Constitution; otherwise a minority of three 
would be allowed to speak for the entire court. Further- 
more, I believe that all capital cases, and cases involv- 
ing constitutional questions, should be adjudicated by 
the full court. 

It has also been suggested that, whether the above 
plan is or is not adopted, the situation could be ma- 
terially improved by contracting the appellate jurisdic- 
tion of our Supreme Court and at the same time en- 
larging the final appellate jurisdiction of our Circuit 
Courts. As, under our constitution, all cases tried in 
the Circuit Courts are reviewable by writ of error or 
appeal to the Supreme Court, and the appellate juris- 
diction of the Circuit Courts is quite definitely defined 
by the constitution, to put this suggestion into full 
effect would doubtless require a constitutional amend- 
ment. But this suggestion is worthy of careful study. 
As you know, the United States Supreme Court was 
badly behind with its work some eight or ten years 
ago, and it was never able to catch up with its docket 
until Congress contracted its appellate jurisdiction and 
enlarged the appellate jurisdiction of the Circuit 
Courts of Appeal, thus radically reducing its volume 
of work. I have heard that similar action has been tak- 
en in some of the States with good results. Thus I 
have heard that in Illinois and Ohio, with their large 
populations, the appellate jurisdiction of their Supreme 
Courts has been so restricted that only about 300 
cases per year reach either of those courts, less than 
half the number annually lodged in Florida’s Supreme 
Court in spite of the comparatively small population of 
our State. 

In this connection, it has also been suggested that 
appeals from interlocutory orders and decrees in chan- 
cery cases should be done away with, and that appeals 
should only lie from final decrees, upon which appeals 
any prejudicial errors committed during the entire 
progress of the cause could be reviewed, thus placing 
chancery appeals on much the same basis as writs of 
error in common law cases, which lie only to final 
judgments. It seems to me that there is much merit in 
this suggestion, which is worthy of careful thought. It 
is further suggested that the situation could be great- 
ly improved by curtailing appeals and writs of error 
as matters of right in all cases, and allowing them to 
be taken only in those cases where the circuit judge 
certifies that he verily believes appellate review should 
be granted. There would be strenuous opposition to the 
adoption of this suggestion. 

This is a big subject, and much more could be said 
upon it, but I have already taxed your patience too 
long. I have very plainly stated what in my humble 
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opinion the answer should be to the question assigned 
to me for discussion by your President; and whether 
right or wrong, I have at least been open and frank, 
and have given you my honest thought, for whatever it 
may be worth. But I have spoken much longer than 
I intended, and now I must desist. “My tale is done; my 
theme hath died into an echo. ’Tis fit the spell should 
break of this protracted” speech. If by this rather 
hurriedly written paper, I have contributed even in a 
small degree, anything that will be at all helpful to 
you in your consideration of the question as to what 
should be done to solve the problem of appellate court 
congestion that has thus been thrust upon the people 
of Florida by the course of events, I shall be content. 
For it is a problem not only for the bench and bar, 
and the legislature, but it is a problem for the people 
of the State, for whose service the Supreme Court 
was created and in whose hands under our constitution, 
rests the ultimate determination of the questions in- 
volved. But it is quite probable that the people will 
be very largely influenced in their action on this ques- 
tion by the considered judgment of the organized mem- 
bers of the bar, for the people realize that the lawyers 
come in constant contact with the Supreme Court and 
its work and know better than any other class of 
citizens the true conditions that exist and what is 
needed to remedy them. 

In your efforts to help in the solution of this and 
the many other problems with which your Association 
is dealing, in your laudable endeavors to promote the 
proper administration of justice, a cause sacred to the 
heart of every true lawyer, you have my very best 
wishes and cordial co-operation. Permit me in closing 
to repeat, for it will bear repetition, the impressive 
and inspiring thought so eloquently expressed by your 
former President, Mr. Robert H. Anderson, in an 
address before this Association at its meeting in Tampa 
two years ago, in which he said: 

“Every contribution made by any member of 
this profession, valuable though it may be, help- 
ful though it may prove in solving our problems, 
is but a stone set in the building of the Temple 
of Justice, a building which will never be fin- 
ished. But let us not be discouraged, let us rather 
take heart and carry on; let us do our work so 
well that in building this temple to Justice we 
will erect walls that will shelter the weak and the 
oppressed from the strong and will afford protec- 
tion to the law abiding against the forces of law- 
lessness and disorder; let us contrive machinery 
which will defeat the ways of viciousness; and let 
us build moats about this temple ovér which the 
savage and the barbarian cannot cross in his as- 
sault upon society.” 

And, let me add, in gratitude for the high priv- 
ilege of helping in the construction of such a noble 
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and useful edifice, “‘a house not made with hands,” let 
us, in our labors, humbly seek the aid and guidance 
of Him who is the source of all Justice and ‘Wisdom, 
“the Giver of every good and perfect gift,” that we 
may wisely build a Temple to Justice which shall en- 
dure, and whose chosen priest-hood shall ever be 
worthy of their sacred trust. 

Well might those who minister within the por- 
tals of such a temple approach their tasks in the men- 
tal attitude described in those stately lines with which 


Milton commenced his immortal poem, and which 
might be slightly paraphrased to read: 
“And chiefly Thou, O Spirit, who dost prefer 
Before all temples the upright heart and pure, 
Instruct me, for Thou knowst; * * * 
* * * What in me is dark, illumine. 
What is low, raise and support, 
That to the height of this great argument 
I may assert Eternal Principles . 
And justify the reign of law to man.” 
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By HENRY UPSON SIMS, President American Bar Association. : 
(Delivered before the Florida State Bar Association, Annual Convention, Orlando, April 12, 1930.) 


Hitherto I have been availing myself of the op- 
portunities given me to speak over the country, to 
preach my conviction of the responsibility of the Bar 
for the administration of justice. If the Bar once 
accepts this responsibility, no power in society, wheth- 
er the courts, the legislatures, the executives, or so- 
cial investigating societies, will keep up with the ad- 
ministration of justice so unselfishly or so well as 
the Bar. 

For this responsibility, however, the Bar must be 
organized. Some of the states, including my own, Ala- 
bama, have included the entire bar in our organiza- 
tion, and we hope for increased sense of responsibil- 
ity and increased opportunity from such complete or- 
ganization. But the active few who feel the urge of 
responsibility must do the reform work, even in an 
all inclusive organization. So in any of the states the 
State and local Bar Associations as now organized can 
readily assume the position of permanent critic of the 
administration of justice and protagonist of reform, 
if they are willing to do so, and the improvement of 
their organization as may be necessary will soon fol- 
low as the lawyers and the public become interested 
in the assumption of the task. 

Having emphasized that theme for the last six 
months, it is now appropriate to discuss the next 
steps to be taken by the Bar after we have recogniz- 
ed and assumed our duty to become guardians of ju- 
dicial administration in our respective localities. 

The first question for us to decide is whether our 
local body of law needs important reformation, and 
what methods to adopt in making the investigation. 

Hitherto this need for reforming the law and the 
administration of justice throughout the several 
states, has been determined mainly by mere opinion. 
Because of dissatisfaction with the speed with which 
criminals have been convicted, or the speed with which 
appeals in personal injury actions, or will contests, 
have been decided, as compared with the galloping 
administration of estates in bankruptcy, for example, 
dissatisfied individuals, and social critics have con- 
cluded that all the law must be reformed. Very prob- 
ably in most instances they were partially correct. 
But nevertheless, so long as the demand for reform 
is based on individual dissatisfaction and public opin- 
ion solely, the need for the type of reform likely to 
be adopted is exceedingly doubtful. Personal interest 
or resentment and rumor are very unsafe bases for 
the change of social institutions. 

Sometimes, however, the individual or general 
opinions that the law must be changed are not yield- 


ed to by the Legisatures at once. While responding 
to the demand, the legislative heads believe that be- 
fore making the changes, they should write around or 
send committees around to other states to see wheth- 
er the rest of the country has believed itself suffer- 
ing along the same lines; and if so what changes have 
been adopted to provide relief. This is the comparative 
law method of approaching the problems of reform; 
and it may be wisely adopted either to find a remedy 
for some definitely assumed trouble with the law, or 
as a continual process to learn whether any other 
state has better administration than we. In either case 
this sort of investigation before action is a safe and 
sane method, and has yielded most of the improve- 
ments to the administration of justice which have 
been accomplished in the several states up to this 
period. 

But there is another and more modern way of 
testing the need of our law for reform than either 
of the preceding, and that is the method now recom- 
mended by institutions of research. Without form- 
ing any preliminary opinion, either as to the need or 
the type of reform to be established, these students 
of society—and it is not necessary by any means that 
all the group should be lawyers—recommend that pro- 
longed examination of the effect of each particular 
phase of the legal system be first accomplished. They 
would have us gather data on the causes which led up 
to the litigation, on the progress of the trial, on the 
reasons for selecting the particular court, if there 
was an option, on the reason for the selection of the 
particular process—as an attachment, a garnishment, 
or an injunction—and on the results of the litigation. 
They would collect as much data as practicable on 
every phase of the functioning of the present law, and 
then they would compare all the data contained and 
come to the conclusion whether the existing law needs 
reform. 

If it turns out that the existing law is evidently 
ineffective, they would then proceed to consider how 
to reform it; if indeed in the process of investigation 
the desirable reform has not already developed, as we 
may well understand will often be the case. 

This method is the one pursued in the new Johns 
Hopkins Institute of Research; and in order to test 
the value of the theory the Institute has undertaken 
a detailed investigation of the administration of jus- 
tice in the State of Ohio, and a limited investigation 
of the working of certain existing processes in the City 
of New York. 


Of course their discoveries will be valuable, and 
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if complete investigation can be accomplished, the 
conclusions from the data obtained will be almost 
unerring. But the labor and detail will be enormous, 
and except for comparison would seem to be of little 
reliability outside the State under investigation. We all 
shall certainly pursue it as far as practicable; but if 
great reform appears to be needed, and is to be ac- 
complished in this generation, it would seem wisest to 
rely chiefly on the two old tests of the opinions of 
practitioners and the observation and comparison of 
ours with the laws of other states, and then after thor- 
ough conference locally to conclude whether the law 
needs reform, pass on to the question of the extent of 
reform to be adopted. 

At this point we must have concluded whether our 
law needs to be reformed in special parts only, or 
whether it requires reform substantially as a whole. In 
either case different methods of reform may be adopt- 
ed. To change a part of the law only it is natural to sup- 
pose that we should resort to statutes. And of course 
the statutory process is the most direct. But it is 
by no means always the best, if the change in view 
is the extension of principles rather than the creation 
of extensive rights. It is very difficult to establish a 
principle by statute. It is hard to say accurately ina 
statute what the principle is. It is hard to say more 
than that A shall have an action against B, or that 
C shall have a defense against D. No language more 
than appropriately expresses thought. All the scholars 
say so. 

If we have exceptionally intelligent judges, and a 
few constructive law school teachers and writers, and 
some inspired practitioners, it is by no means impos- 
sible to make great reforms in the law by the judicial 
process only. Lord Mansfield put the law merchant 
into the law of England by the judicial process. The 
law of trusts, the rule against perpetuities, the pres- 
ent law of agency, the present law of negligence are 
all the products of the judicial process with very lit- 
tle help from statute law. 


Of course the process requires greater men than 
we sometimes have on the bench, and it requires great- 
er time than a legislative committee meeting. But 
many believe it the strength of the English common 
law; and with the aid of studious bar committees 
urging intelligently we can still make good use of it 
in many directions. 


Statutory modification of parts of the law, on the 
other hand, while infinitely simpler, requires no less 
conscientious application. Those who have interested 
themselves in securing the adoption of the so called 
uniform state laws recommended by the Conference 
of Commissioners from the several states, well know 
how difficult it is to show to the legislatures that the 
specific language of the act will have the meaning 


intended, and will extend or limit the existing law in 
a satisfactory way. 

Another method of making partial change in the 
law, especially in the law of procedure, is by rule of 
court; which is being broadly advocated just now. 
But we must leave to your own further reflection the 
problem of merely partial changes in the law, and pass 
on, before closing, to the consideration of substantially 
total change of the law, or at least of large branches 
of it. That is the problem before most of the States 
of America—certainly those whose legislatures and 
whose Supreme Courts have been operating for fifty 
years or more. The law in all these States has become 
both complex and confused, for reasons which you 
all know; so that there is no necessity for me to 
explain them. An excellent exposition of both the facts 
and the cause was made by those who gathered them- 
selves together about eight years ago and organized 
the American Law Institute. You can refer to it in 
the first volume of the minutes of the Institute. Grant- 
ed therefore the facts, what are you going to do 
about them? If you do nothing your body of law will 
be almost unintelligible by the next generation. 

We have two possible roads open to us. One is to 
adopt the plan of the American Law Institute. That 
plan is for experts in each of the spheres of the 
common law which is today most complex and con- 
fused, to study the tendency in relation to the his- 
tory of the law and to restate in didactic form the true 
development of the historic law or the better devel- 
opment if there appears to be a disagreement in the va- 
rious courts over the country. Many tendencies in the 
law have arisen from mere misconceptions. Those 
should be clarified by restatement of the old. On the 
other hand many tendencies are the result of modern 
civilization, and reveal the evolutionary pressure of 
modern social demands. Where the restatement follows 
these latter tendencies, it will clarify them and put 
them on a surer foundation. It will put new life into 
the old law. 


If the courts follow the restatement by exercising 
all the authority of judicial power, great good will re- 
sult. But if the courts give their powers a narrow 
interpretation, if they cling too closely to the doctrine 
of stare decisis, the good will be quite limited, if 
we do nothing more. 


The other plan is codification, or substantial codi- 
fication of our entire body of law—a great undertak- 
ing. But by codification I do not mean merely putting 
into statute form the law as it now is. I mean to in- 
clude changes and extensions of the law at the same 
time. For that plan, if it is generally attempted, of 
course the work of the Institute is by no means dis- 
carded. To codify without the background of the work 
of the Institute would mean that we would have to 
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do so in each state, as a preliminary, what the Law 
Institute is doing broadly for us all. 

In each state we must make our choice. There are 
strong arguments to be advanced against every code. 
It crystallizes the law, and makes it much harder to 
change it. The ideal body of law is one which has sta- 
bility, and at the same time continues to grow. And so 
if we adopt a code we must create a permanent com- 
mittee of scholars to watch and nourish it. 


But whichever horn of the dilemma you take you 
must always remember that law has always been and 
always will be a local institution, and that when you 
adopted the profession of the law, you assumed the 
obligation to regard the law not merely as your mis- 
tress, but also as your child, and that it will be right- 
eous and potent to uphold civilization only as you make 
it so and keep it so in your generation. 
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IMPAIRMENT OF THE OBLIGATION OF CONTRACTS AS VIEWED BY THE SUPREME 
COURT OF THE UNITED STATES 


By GILES J. PATTERSON, of the Jacksonville Bar. 
(Delivered Before Florida State Bar Association at 1930 Annual Convention.) 


From time immemorial almost there has been a 
difference of opinion among political economists as to 
the nature and the purpose of government. One group 
has maintained that government exists primarily for 
the protection of property rights; the other group has 
maintained with equal vigor that the primary purpose 
of government is the protection of personal rights. 
Both of these groups were represented in the con- 
vention which prepared the present American Consti- 
tution. The first of these were led by Gouverneur Mor- 
ris of Pennsylvania and James Rutledge of Charles- 
ton; the other by James Wilson of Pennsylvania. Mad- 
ison of Virginia and Sherman of Connecticut adopted 
a middle ground and maintained that it was equally 
the duty of the government to protect both. 

It is not my purpose to enter into a discussion of 
the relative merits of the claims of these different 
schools of political economy. However, it has occurred 
to me that so much stress has been paid upon the Bill 
of Rights in our Constitution that we have tempora- 
rily, at least, lost sight of the importance of the other 
point of view. . 

We are proud of the heritage of the English 
Common Law and the emphasis it gives to the pro- 
tection of individuals as against the tyranny of the 
majority. These guarantees against oppression have 
tended to develop the individuality of our people and 


to make them feel secure in their personal rights; but 


when the growth of the American nation is reviewed 
by the economists of the future, one economic fact 
will stand out as the basis of its tremendous material 
development and its almost sudden rise to supremacy 
in commerce and will, more than any other, appear 
to be the reason for its unparalled prosperity as a na- 
tion. This fact is our use of credit. Credit is a char- 
acteristic of civilization, but never in the history of 
the world has a nation’s economic life depended so 
upon credit as does that of the American Government. 
Without this tremendous credit structure, we could 
never have so fully utilized our natural resources nor 
been able to convert our mechanical inventions into 
such great wealth. 

It is almost impossible for us of today to think in 
terms of barter and exchange, which is a characteristic 
of primitive nations. Barter and exchange disappeared 
from common usage when men began to use money. 
It is even difficult for us to think in terms of actual 
money in the same sense that word conveyed to people 
of the Roman Empire. Money then was made of some 


metal which had an intrinsic value. It was really a 
modified form of barter. The next advanced step was 
paper money, which consisted of promises of a gov- 
ernment to deliver a quantity of precious metal to the 
holder and became acceptable as a medium of exchange 
only when it was issued by a country in the honor and 
good faith of which the public believed. In other 
words, by a government whose credit was good. But 
we have gone farther. Money in a literal sense is 
little used except for small change. Government and 
Bank notes—in other words, obligations to pay—are 
so commonly used that we now think of money in 
the abstract in large sums as meaning paper money, 
bills or notes. Even paper money has been largely sup- 
erseded in our daily transactions by evidences of in- 
dividual credit such as checks, notes, bills, acceptances, 
etc. So far have we progressed that accumulated cap- 
ital or wealth is now largely invested in such evidences 
of credit. The great majorfty of our institutions, and 
wealthy individuals as well, instead of piling up gold 
and silver or accumulating tangible property, real or 
personal, have invested their wealth in notes, mort- 
gages, bonds, etc., generally called intangibles, and a 
large portion of the accumulated capital of America 
today is represented by what we call securities which 
are nothing more nor less than evidences of credit. 
This, it is generally asserted, is one proof of the fact 
that America today has reached a highly advanced 
state of civilization, because such universal acceptance 
of credit is concrete proof of the confidence of its own- 
ers or holders in the fortune, prudence and honor of 
the makers of such securities. As was said by Judge 
Swayne in the case of Farrington vs. Tennessee, 95 
U. S. 679: 

“Contracts mark the progress of communities 
in civilization and prosperity. They guard, as far 
as possible, against the fluctuations of human af- 
fairs. They seek to give stability to the present 
and certainty to the future. They guage the confi- 
dence of man in the truthfulness and integrity 
of his fellow-man. They are springs of business, 
trade and commerce. Without them, Society could 
not go on. Spotless faith in their fulfillment hon- 
ors alike communities and individuals. Where this 
is wanting in the body politic, the process of de- 
scent has begun, and a lower plane will be speed- 
ily reached. To the extent to which the defect 
exists among individuals, there is decay and de- 
generacy ....A Republic government can have 
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no foundation other than the virtue of its citizens. 

When that is largely impaired, all is in peril. It is 

needless to lift the veil and contemplate the fu- 

ture of such a people. History but repeats itself. 

The trite old aphorism that ‘honesty is the best pol- 

icy’ is true alike of individuals and communities. 

It is vital to the highest welfare.” 

But America has not always enjoyed such a rep- 
utation. The history of the American Revolution dis- 
closes a woeful account of the sense of honor neces- 
sary in a people to maintain a civilization based upon 
credit. Repudiation of debts made by states during the 
war, was openly advocated. In fact it is generally ad- 
mitted, that, but for the assumption of such debts by 
the Federal Government at the time of its organiza- 
tion, many of the states would probably have repud- 
iated their debts and the use of credit would have re- 
ceived a blow that would undoubtedly have seriously 
retarded our commercial development. In the period 
following the Civil War, there was also a repudiation 
of debts by several of the Southern States. These 
debts were incurred by their “Carpet Bag” govern- 
ments. There was a later period following the wild 
extravagance involved in the construction of railroads 
in the middle west when many counties and munici- 
palities repudiated the obligatons which they had in- 
curred. There have been other periods in our history 
as a result of temporary economic depression, when 
agitation for repudiation of obligations made headway 
with large sections of the American public. The fact 
that more such movements have not been successful 
is due in large measure, as I shall try to show, to the 
uncompromising attitude of the Supreme Court of the 
United States to Section 10, Article I of the American 
Constitution which prohibits any state from passing 
a law impairing the obligation of a contract. 

The word “obligation” is the very condition of a 
right. It implies first of all confidence of the obligee 
in the obligor—in his or its moral character and will- 
ingness to do justice regardless of the legal remedies 
which the obligee may have to enforce performance 
of the obligation. Individuals and corporations as well 
would never purchase obligations to pay unless they 
believed that the obligors would voluntarily perform 
their contracts. On the other hand, it is equally true 
that regardless of such confidence in moral character, 
capital would not invest in obligations, did not the law 
provide remedies and means of enforcing performance 
of the same. In fact, the remedies provided for the 
enforcement of obligations and for producing an in- 
terpretation of them by judicial decision, are the bas- 
is of confidence in their value. Justice is the will or 
desire and the readiness to give to everyone his due, 
not merely the due established by the strict letter of 
the law, but also that which is adjudged due by the 
moral standards of a people. There must be prevalent 
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a high sense of such justice among the people of a na- 
tion before even the very remedies and laws them- 
selves can furnish full protection to an obligee so as 
to justify investments in contracts the value of which 
depends upon performance by others. There must be 
both a high standard of duty as embodied in law and 
a high sense of justice existing among a people before 
obligations can pass current in lieu of money or com- 
modities and constitute the main reliance of its peo- 
ple for procuring a living and providing them with 
the means for carrying on trade and commerce. 

With these generalizations on the subject of cred- 
it, let us turn now to the Convention which met in 
Philadelphia in 1787 to adopt a Constitution for the 
United States. On August 28th, 1787, Article XII of 
the first draft being under consideration, Wilson and 
Sherman moved to insert the clause: “Prohibit the 
state from coining money” the words: “or emit bills 
of credit nor make anything but gold and silver coin 
a tender in payment of debts”, thereby making the 
clause absolute and not as originally proposed subject 
to the consent of Congress. This was agreed to. The 
debate at this point in the proceedings shows clearly 
the existing conditions due to the excessive issue of 
paper money by some of the states and the consequent 
depreciation of the value of obligations and contracts. 
Almost every state had grossly abused such power. In 
fact, Gouverneur Morris moved to strike out the entire 
clause that empowered Congress to issue bills of 
credit. In what was known as the “Connecticut Plan’, 
Ellsworth and Sherman had included a clause that pro- 
hibited the states from making “any tender laws for 
the payment or discharge of debts of contracts in 
any manner different from the agreement of the par- 
ties or in any manner to obstruct or impede the re- 
covery of debts whereby the interests of foreigners 
or citizens of other states may be affected’. The Com- 
mittee on Detail eliminated this section. King, of New 
York, moved to insert a clause from the famous North- 
west Territory Ordinance passed by Congress just six 
weeks before, as follows: “And in the just preser- 
vation of rights and property, it is understood and de- 
clared that no law ought ever to be made or have 
force (in the said territory) that shall in any manner 
interfere with or affect private contracts or any 
agreements, bona fide and without fraud, previously 
formed”. Morris and others in the debate that fol- 
lowed claimed that this language was too broad as 
it would prohibit even a change in Statutes of Limi- 
tations and others which might be necessary and 
right. Rutledge moved instead to insert “nor pass 
bills of attainder nor ex post facto laws”. The motion 
was carried. On the following morning Dickinson, of 
New Jersey, “mentioned to the House” that he “had 
examined Blackstone’s Commentary the previous eve- 
ning and found that “ex post facto” applied only to 
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criminal cases and would not prevent the passage of 
retrospective laws in civil cases. No notice was tak- 
en of his statement at that time. A few days later Ma- 
son of Virginia moved to strike from the preliminary 
draft the prohibition against ex post facto laws on 
the ground that it did not apply to civil cases. His 
motion was lost. No further discussion of the question 
appears until the Committee on Style made its re- 
port. Gouverneur Morris was a member of that Com- 
mittee and is generally credited with being respon- 
sible in large measure for the preparation of its re- 
port which contained the following language: 

“No state shall pass any ex post facto laws 
or laws altering or impairing the obligation of 
contracts.” 

The Committee had no authority to bring for- 
ward any new proposition, but undoubtedly Morris 
had in mind the suggestions of King and Mason and 
probably took it for granted that the convention in- 
tended that the prohibition should cover civil as well 
as criminal cases. It is interesting, however, to note 
that to Morris the protection of property rights was 
the first duty of government. The probabilities are he 
wished to make certain the meaning of this clause. 
The report of the Committee was amended by elim- 

inating the word “altering”. Gerry of Massachusetts 
' spoke to the report and stressed the importance of 
public faith. He then moved that Congress also be 
restrained from impairing the obligation of contracts. 
His motion did not receive a second, and our Consti- 
tution contains no express prohibition against Con- 
gress enacting laws which impair the obligation of 
contracts, unless the courts should determine that 
such laws would violate the Fifth Amendment to the 
Constitution by depriving persons of property without 
due process of law. The State Constitutions generally 
have all copied this language of the Federal Consti- 
tution. This prohibition is, therefore, of purely Amer- 
ican origin as distinguished from other phrases in 
our Bills of Rights, such as “due process of law,” 
“bills of attainder,” “ex post facto laws,” etc., which 
we have inherited from our English ancestors, for the 
meaning of which we go back to the common law. The 
wording of the clause had no historic significance and 
no meaning other than the literal meaning of the words 
used. We shall see that it was in this manner that the 
clause was later interpreted by the Supreme Court of 
the United States. 

During the campaign involving the adoption of 
the Constitution a series of papers called “The Feder- 
alist” were published, some of them by Hamilton— 
some by Madison. Hamilton, commenting upon this 
phrase, said: 

“Laws in violation of private contracts, as 
they amount to aggressions on the rights of those 
States whose citizens are injured by them, may 


be considered as another probable source of hos- 
tility. We are not authorized to expect, that a 
more liberal, or more equitable spirit would pre- 
side over the legislations of the individual States 
hereafter, if unrestrained by any additional 
checks, than we have heretofore seen, in too 
many instances, disgracing their several codes.” 
Madison discusses it at more length: 

“Bills of attainder, ex post facto laws, and 
laws impairing the obligation of contracts, are 
contrary to the first principles of the social com- 
pact, and to every principle of sound legislation. 
The two former are expressly prohibited by the 
spirit and scope of these fundamental charters. 
Our own experience has taught us, nevertheless, 
that additional fences against these dangers ought 


not to be omitted. Very properly, therefore, have. 


the Convention added this constitutional bulwark 
in favor of personal security and private rights; 
and I am much deceived, if they have not, in so 
doing, as faithfully consulted the genuine senti- 
ments, as the undoubted interests of their con- 
stituents. The sober people of America are weary 
of the fluctuating policy which has directed the 
public councils. They have seen with regret and 
with indignation, that sudden changes, and leg- 
islative interferences, in cases affecting personal 
rights, become jobs in the hands of enterprising 
and influential speculators; and snares to the more 
industrious and less informed part of the commun- 
ity. They have seen, too, that one legislative in- 
terference is but the first link of a long chain of 
repetitions; every subsequent interference being 
naturally produced by the facts of the preced- 
ing. They very rightly infer, therefore, that some 
thorough reform is wanting, which will banish 
speculations on public measures, inspire a general 
prudence and industry, and give a regular course 
to the business of society.” 

These two men representing widely different sec- 
tions of public opinion both approved the provision 
nor was there any opposition to it by the public at 
large. 

It is impossible, of course, for me to review the 
multitude of decisions of the United States Supreme 
Court involving a construction and application of this 
phrase, and I shall select only a few of those which 
are typical of certain groups of cases which involve the 
same general questions of law. 

The first case involving this phrase was an unre- 
ported case in the United States Circuit Court of 
Rhode Island—Champion & Dickason vs. Casey. The 
Assembly of Rhode Island had passed an act in 1791 
granting the petition of a debtor for a three year ex- 
tension of time in which to settle his debts and an ex- 
emption of his person in the meantime from arrest 
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and of his property from attachment. The court, com- 
posed of Chief Justice Jay, Justice Cushing and Dis- 
‘trict Judge Marchant, held that the legislature had no 
right to pass such a law as it clearly impaired the 
obligation of the contracts of an individual, violated 
the Constitutional prohibition and was void. Great pub- 
licty was given this decision at the time, as it was 
the first time after the adoption of the Constitution 
where an act. of a State legislature was held void. Ap- 
parently there was little or no public criticism of the 
result. In another case decided by the United States 
Circuit Court of Vermont it was held that a statute 
authorizing the Selectmen of a town to take posses- 
sion of Church lands and appropriate the proceeds 
from the sale of the same to purposes other than those 
for which the lands were purchased was void for the 
same reason. This case also passed without arousing 
public criticism. 

The first case in which the clause was consid- 
ered by the Supreme Court of the United States was 
that of Ogden vs. Blackledge, 2nd Cranch 272. An Act 
changing the Statute of Limitations to the detriment 
of creditors was held void, but the opinion contains no 
discussion of the Constitutional clause. The case in 
which this question became an acute political as well 
as legal issue was that of Fletcher vs. Peck, 6 Cranch 
87. Here Chief Justice Marshall rendered one of his 
most famous opinions and_ established the policy of 
that court of last resort. The transaction is usually 
called “The Yazoo Frauds”. The facts briefly were that 
the State of Georgia had sold 20 million acres of 
land lying between its present western boundary and 
the Mississippi River to a group of companies for 
$500,000.00. The legislature was influenced in the pass- 
age of this act by open bribery and corruption; stated 
portions of the land were alloted to its members in 
exchange for their votes and the passage of it was 
promoted by the then United States Senator of the 
State, as well as by one of the Associate Justices of the 
Supreme Court of the United States and other prom- 
inent persons. The purchasers then sold parts of the 
land to innocent parties. The public conscience of the 
state was so resentful of the methods used in pro- 
curing the passage of the act that the next Legisla- 
ture immediately repealed it. The repealing forces 
were led by Wm. H. Crawford, later a candidate for 
President of the United States. One of the innocent 
purchasers brought a suit claiming that the repealing 
act was void because it impaired the obligation of 
a contract of the state. Marshall held that a grant 
from a state in exchange for a consideration was a 
contract which could not be repealed by a subsequent 
legislature. The opinion contains an interesting dis- 
cussion of the general justice of the situation and the 
duty of a state to grant right treatment to persons 
dealing with it; but it is based really on a holding 


that the Repealing Act impaired the obligation of 
a contract and was prohibited by the Federal Con- 
stitution: 

“Whatever respect might have been felt for 
the state sovereignties, it is not to be disguised 
that the framers of the constitution viewed with 
some apprehension, the violent acts which might 
grow out of the feelings of the moment; and that 
the people of the United States, in adopting that 
instrument, have manifested a determination to 
shield themselves and their property from the ef- 
fects of those sudden and strong passions to which 
men are exposed. The restrictions on the legisla- 
tive power of the states are obviously founded 
in this sentiment; and the constitution of the 
United States contains what may be deemed a 
bill of rights for the people of each state.” 

The decision came at a critical time in the early 
history of our government and operated as a complete 
bar to similar action by the legislatures of other 
states. It established once and for all the binding ef- 
fect of state grants and state contracts even though 
the same may have been influenced by fraud and 
corruption. A state, like individuals, must seek re- 
scission of a grant, even on the grounds of fraud, in 
a court of justice. Marshall’s opinion was forecast in 
his early attitude towards public credit as expressed 
in his “Life of George Washington.” 

In commenting upon Hamilton’s first “Report on 
the Public Credit” which he commends highly and to 
which he attributes in large measure the improved 
commercial conditions of the country, he said: 

“By progressive industry, . . . the influence 
of the constitution on habits of thinking and act- 
ing, and especially by depriving the states of the 
power to impair the obligation of contracts, or 
to make anything but gold and silver a tender of 
payment of debts, the conviction was impressed 
on that portion of society which had looked to 
the government for relief from embarrassment, 
that personal exertions alone could free them from 
difficulties; and an increased degree of industry 
and economy was the natural consequence.” 

The public indebtedness of states rapidly increas- 
ed and in the opinion of a large part of the people 
the amount of it soon appeared to be confiscatory. 
Taxpayers generally were so concerned that repudia- 
tion of such obligations was openly discussed. In 
Virginia land could not be sold for one year’s rent. 
Mills were shut down, shops were closed and taxes 
remained generally unpaid. All over the country there 
was a growing unrest and a demand that the perform- 
ance of contracts should be suspended, payment of 
debts postponed and execution of judgments be stay- 
ed. The banks of the country were largely blamed for 
the condition. In the State of New York public clamor 
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for relief reached such a point that the legislature 
passed an insolvency law by the terms of which debtors 
could relieve themselves of payment of their obliga- 
tions. A suit brought against a debtor who had taken 
advantage of this act and pleaded it as a defense finally 
reached the Supreme Court of the United States. This 
was the case of Sturgis vs. Crowninshield. In his opin- 
ion Marshall analyzed this section of the constitution 
in detail and interpreted it in a manner which has 
ever since been accepted and adopted by the courts 
of this country. 

“In discussing the question whether a state 
is prohibited from passing such a law as this, our 
first inquiry is into the meaning of the words 
in common use. What is the obligation of a con- 
tract? and what will impair it? 

It would seem difficult to substitute words 
which are more intelligible, or less liable to mis- 
construction, than those which are to be explained. 
A contract is an agreement in which a party un- 
dertakes to do, or not to do a particular thing. 
The law binds him to perform his undertaking, and 
this is, of course, the obligation of his contract. In 
the case at bar, the defendant has given his prom- 
issory note to pay the plaintiff a sum of money 
on or before a certain day. The contract binds 
him to pay that sum on that day; and this is its 
obligation. Any law which releases a part of this 
obligation, must, in the literal sense of the word, 
impair it. Much more must a law impair it which 
makes it totally invalid, and entirely discharges 
it. 

The words of the constitution, then, are ex- 
press and incapable of being misunderstood. They 
admit of no variety of construction, and are 
acknowledged to apply to that species of contract, 
an engagement between man and man for the 
payment of money. 

* * 

To restore public confidence completely, it 
was necessary not only to prohibit the use of par- 
ticular means by which it might be effected, but 
to prohibit the use of any means by which the 
same mischief might be produced. 

The convention appears to have intended to 
establish a great principle, that contracts should 
be inviolable. The constitution therefore declares 
that no state shall pass “any law impairing the 
obligation of contracts.” 

Another case in which the opinion was by Mar- 
shall was New Jersey v. Wilson. The State of New Jers- 
ey had purchased certain lands and conveyed them to 
the Delaware Indians in consideration of their sur- 
render of other lands which they owned. One of the 
provisions of the grant was that the lands conveyed 
to the Indians should be exempt from taxation; later 


the Indians sold these lands with the consent of the 
legislature. The purchasers claimed that the exemption 
attached to the lands after their purchase. The leg- 
islature attempted to repeal the exemption provision 
and the validity of its act was attacked. Marshall held 
that the exemption of the land from taxation consti- 
tuted a contract between the Indians and the legis- 
lature; that the legislature could have made the release 
of the exemption a condition to its consent to a sale 
by the Indians, but as it had not done so, the lands 
were exempt from taxation in the hands of the pur- 
chasers. 

The next case which came before the Supreme 
Court of the United States involving this question is 
one of the most noted cases in the history of that 
court; that of Dartmouth College vs. Woodard. The 
King had granted to the college a charter which pro- 
vided a method for the election of a self perpetuating 
Board of Trustees. As a result of a controversy among 
the members of the governing board, one group se- 
cured the passage by the New Hampshire legislature 
of an act changing the charter so as to provide for 
the selection of the board in a manner which would en- 
able it to control the institution. Daniel Webster at- 
tacked the validity of the act and his speech in this 
case is regarded as his greatest legal argument. The 
court held that the charter granted by the Crown was 
binding upon the state; that the legislature could not 
change in any manner the terms of that contract or 
charter, as this would impair its obligation. The de- 
cision established as the law of this country that 
charters of all kinds once granted without reserva- 
tion by the legislature are irrepealable and unchange- 
able by reason of the prohibition of the Federal Con- 
stitution. This decision laid the basis of American 
corporation law. 

In Green vs. Biddle the court held that the Ken- 
tucky Land Grant Laws were void. A little later the 
legislature of that state passed two other acts— one 
prohibiting the sale of real estate of a debtor for less 
than three-fourths of its value, and one staying the 
levy of executions. The Kentucky Supreme Court, how- 
ever, recognized the decision of the United States Su- 
preme Court in the Green case as being controling, 
and held these void as impairing the obligation of a 
contract. The legislature of the state was so incensed 
at this action that at the next session it abolished 
the court. In the meantime, however, the Federal 
courts declined to be bound by the state statutes, and 
three cases were carried to the Supreme Court of the 
United States to test their validity. The court de- 
layed its decision in them for about a year and fin- 
ally avoided the direct question of constitutionality 
of the acts by holding that they could not regulate or 
affect process of the Federal Courts. As a result of 
this action non-residents were able to pursue their 
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remedies against residents in Kentucky without inter- 
ference. Kentucky seethed with revolt against this con- 
dition for a time, but the improved financial condition 
gradually removed the hostility and the decisions were 
recognized. 7 

Bronson vs. Kinsey, lst How. 311, opinion by Chief 
Justice Taney, followed the panic of 1837. During that 
period there were numerous state bank failures and 
state debt repudiations. There was a scarcity of hard 
money which had destroyed the values of property. 
Men who had debts to pay were forced to dispose of 
their property at ruinous prices to those who had 
money to buy. State after state enacted statutes for 
the relief of debtors, stay-laws, postponing collection 
of debts, relief laws modifying remedies on contracts, 
laws granting exemption from execution and postpon- 
ing sales on executions and foreclosures of mortgages. 

In the face of such tremendous propaganda the 
court held that such laws violated the constitutional 
prohibition against the impairment of the obligation of 
the contract. Referring to this section it said: 

“It was undoubtedly adopted as a part of 
the Constitution for a great and useful purpose. 

It was to maintain the integrity of contracts and 

to secure their faithful execution throughout this 

union by placing them under the protection of the 
constitution.” 

The decision aroused great antagonism in the 
western states. In Illinois a mass meeting was held 
which called on the officials of that state to resist the 
decision of the court or else to resign and declared 
they would forcibly resist the mandate if necessary. 
The Senator from that state introduced a resolution to 
amend the Constitution and prohibit the Supreme 
Court of the United States from holding such act un- 
constitutional. 

In Ogden vs. Saunders the court divided on the 
validity of an insolvency act of a state which was pass- 
ed before the contract in question was executed. Mar- 
shall and Storey adhered to their previous views in 
the Sturgis case and denied that the law became a 
part of the contract which the state could release, but 
the majority of the court held to the contrary. In 
Mason vs. Hale which followed shortly thereafter the 
court unanimously sustained an act of the Rhode Island 
legislature abolishing imprisonment for debt which 
was passed after the date of the contract on the ground 
that such an act merely affected the remedy in part 
and should be governed by the policy and expediency 
of the legislature, this being the first case where ques- 
tions of policy and expediency were recognized. 

Prior to the Civil War the states of the Central 
West had run riot in authorizing cities, towns and 
counties to issue bonds to aid in the building of rail- 
roads, such issues had generally been held constitu- 
tional by the State Supreme Courts with few excep- 


tions. The sale and disposition of these securities had 
in many instances been made in a fraudulent manner. 
There were gross violations by the Railroads of the 
agreements upon which the bonds were issued and 
there was a general collapse of the value of railroad 
securities purchased with the proceeds of the bonds. A 
perfect epidemic of repudiations resulted. So wide- 
spread was this epidemic and so hostile was the public 
to the payment of these bonds that many of the State 
courts reversed or overruled their decisions and held 
that such bonds were void and unenforceable. The Su- 
preme Court of Iowa by a series of decisions had for 
a period of more than six years sustained an act auth- 
orizing the issue by cities of bonds to aid railroad 
construction. But in 1870, under the pressure of pub- 
lic opinion, it reversed its prevous opinions and held 
such bonds void. The question which was presented to 
the Supreme Court of the United States in Gelpcke 
vs. DuBuque was whether that court should, under the 
34th Section of the Judiciary Act, follow the last de- 
cision of the Supreme Court of lowa or its previous 
ones. 

The court declared its position without equivoca- 
tion. To avoid the losses which would otherwise have 
been sustained by innocent investors and holders of 
these securities, it held that where the contract was 
valid under the laws of the State of Iowa at the time 
it was made as such law was then interpreted and 
construed by the Supreme Court of Iowa, no subse- 
quent act of the legislature nor any subsequent de- 
cision of the Supreme Court of that state altering the 
construction of the law could invalidate it as other- 
wise the obligation of the contract would be impaired. 
The Court said: “We will not immolate truth, jus- 
tice and the law because a state tribunal has erected 
the altar and decreed the sacrifice’. This decision, the 
court said, “is based upon the highest principles of 
justice’. For a period of twenty years thereafter the 
Supreme Court of the United States consistently dis- 
regarded the decisions of the State Courts under sim- 
ilar circumstances and formed its own substantive law 
governing the validity of municipal obligations and the 
right to the enforcement of the same. The effect of 
some of the more recent cases is to modify to some 
extent the holding in this case. These decisions re- 
stored confidence in the value of such securities and 
constituted them a factor in the development of polit- 
ical subdivisions of the country and a sound method 
for the investment of surplus capital. At the same 
time they awakened a most hostile feeling in some of 
the states and brought the court into great disfavor 
with large sections of the people of the country. Not 
once did the court waiver or even recognize the criti- 
cism of its position. 

Digressing a minute from the decisions of the Su- 
preme Court of the United States it is interesting 
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to note that the Florida Supreme Court adopted the 
decision and reasoning of the Gelpcke case in Co- 
lumbia County vs. King. I cannot resist reading a 
quotation from that opinion. 

“Tt is idle to lament at this late day the ram- 
pant spirit of speculation which a few years ago 
busied itself with preying upon the credulity of 
the people everywhere; painting glowing pictures 
of the golden flood of prosperity that was prom- 
ised as sure to follow the speedy construction of 
railroads throughout the country; of the safety 
of investment in them, of the certainty that they 
would not only in a brief period return the money 
invested, pay the interest and redeem the bonds 
issued, upon which the means were raised to con- 
struct them, and yield the holders of stock, who 
supposed they were in possession of that which 
would soon give verity to their dreams of op- 
ulence, a handsome income at trifling cost. The 
result almost everywhere has been uniform. Were 
the people even told that these promises were de- 
lusive, and that in the end they would be called 
upon to pay all that was ‘nominated in the bond’, 
it was not believed; and even if they were advised 
that the bonds were authorized and void in the 
law, they would have scorned the intimation that 
they would ever attempt to repudiate them; yet 
in the light of subsequent results and under the 
stress of multiplied misfortunes, with these debts 
forming dark clouds over their homesteads and 
over the heads of their children, it is not strange 
that they seek to withdraw themselves from _be- 
neath the heavy burden and to seek relief in any 
quarter where a ray of hope might present itself. 
Yet the Judiciary of the State would be liable 
to the charge of bad faith, if these bonds and the 
law were decided to be constitutional and binding 
before the transfer of them, and after their 
transfer in good faith, relying upon such _ ad- 
judication and the acquiescence of the people, and 
when the railroad company had disastrously fail- 
ed, and all hope of an efficacious recourse was 
gone, the decision should be altered and _ they 
should be pronounced unconstitutional and in- 
valid. 

The fact that the calculations of the benefits 
to be derived from the subscription were delus- 
ive, that the experiment was unfortunate, that 
the enthusiastic hopes cherished by the citizens 
as to the advantages contemplated have been 
blasted, may excite the sympathy of the country 
in their behalf, but they can constitute no ex- 
cuse for a court of justice in refusing to ad- 
minister the law alike to all persons, and at all 
times. No individual can be excused from the 
payment of his debt because the business in which 


he embarked has proved a failure. ‘The world 

is full of people involved in debt by reason of mis- 

calculations or misfortunes in business. It is one 
of the certain penances for indebtedness contract- 
ed with good motives and apparently well ground- 
ed hopes, that the party indebted must, in case 
of adversity, practice prudence and economy, and 
wearily, but patiently, toil through years to ex- 

tinguish it. It is a matter of regret that the bur- 
den of paying this debt in form of a tax falls 
upon the property of citizens with more than the 
weight of personal obligation, yet this is the mode 
pointed out by the law, and the people have, 
through the Legislature and at the polls, imposed 
it upon themselves, and the consequences cannot 
be averted by the courts. In the progress of events, 
and with brighter times, better fortunes await 
them.” 

There were nearly 200 cases presented to the Su- 
preme Court of the United States during the term of 
office of Chief Justice Waite alone which involved 
the validity of municipal bonds, and in only a few 
of them were the cities able to avoid payment. Even 
in those few cases the court in most instances ex- 
pressed its reluctance in holding to the contrary. 

Another group of cases which involved this sec- 
tion of the Constitution arose out of attempts made by 
legislatures to abolish municipal © corporations which 
had issued an excessive amount of bonds and to cre- 
ate new political units in the same area in order to 
avoid payment of such debts. 

Two of the leading cases which illustrate this 
point are: Mobile vs. Watson and Broughton vs. Pen- 
sacola. In both of these the Supreme Court of the 
United States held void the action of the State Leg- 
islature. In the mandamus proceedings which followed 
some of these decisions many local officials were sent 
to jail for their refusal to levy and collect taxes. The 
Governor of Missouri recommended to his legislature 
that it assert the dignity of the state against what he 
claimed were usurpations by the Federal Courts. The 
results of these decisions also caused a widespread hos- 
tility to the court in Missouri, Iowa, Kansas, Wiscon- 
sin, Michigan, and some of the southern states. A bill 
was even introduced in the Senate to prohibit entirely 
suits in Federal Courts against municipalities on their 
obligations. 

We come now to the litigation involving the valid- 
ity of bonds issued by the Southern States during 
Reconstruction days. It is stated that the amount of 
such repudiated bonds totals nearly $100,000,000. In 
one of the current magazines of that time we find the 
following statement: “State repudiation is a crimin- 
ality that has behind it millions of offenders’. In a 
number of these cases the states obtained immunity 
from suit by reason of the provisions of the 11th 
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Amendment to the Constitution, but in 1887 in Hart- 
man vs. Greenhow, 102 U. S. 672, 26 L. Ed. 271, the 
United States Supreme Court held invalid an act of 
the Virginia Legislature which attempted to repeal 
the law making coupons on its bond receivable in pay- 
ment of taxes. In this opinion Judge Field, quoting 
from the decision of the Virginia Supreme Court, 
said: 

“At such a time, however, the honored name 
and high credit secured to a State by unbroken 
faith, even in adversity, will, apart from all other 
considerations, be worth more to her in dollars— 
incalculably more—than the comparatively insig- 
nificant amount of the interest on a portion of the 
public debt enjoyed by breach of contract. The 
(Virginia) court thus expressed a great truth, 
which all just men appreciate, that there is no 
wealth or power equal to that which ultimately 
comes to a State when in all her engagements she 
keeps her faith unbroken.” 

Still another phase of this section of our consti- 
tution appears in cases involving the validity of 
statutes granting charters that exempted the property 
of corporations from taxes. The later decisions on this 
point concede that these provisions should be strict- 
ly construed agaimst the corporation, but the court has 
never varied from its holding that a provision of this 
kind in a corporate charter constituted a contract with 
the state and that no subsequent legislature could re- 
peal it as to permit this would impair the obligation of 
a contract. 

Probably the most interesting case of this type and 
one which embittered the people of Ohio was 
Piqua Branch Bank vs. Knoop, 161 How. 369. Ohio, 
by the terms of its charter, had exempted the bank 
from taxes. The legislature later attempted to repeal 
this exemption. In defense of the repealing act it 
was urged that the legislature had no power to grant 
the exemption in the first instance, but the Supreme 
Court held that the charter was a contract founded 
upon the considerations of policy and must be pro- 
tected; it said: 

“Our prosperity, individually and nationally, 
depends upon a close adherence to the settled rules 
of law, and especially to the great fundamental law 
of the union.” 

* So incensed were the people that they adopted an 
amendment to their constitution which repealed all 
tax exemptions. The validity of this clause of the con- 
stitution was involved in Dodge vs. Woolsey, 18 How. 
331, but the court was not intimidated, and held the 
constitutional repeal also void. It said: 

“The moral obligations never die. If broken 
by states and nations, though the terms of re- 
proach are not the same with which we are accus- 
tomed to designate the faithlessness of individu- 


51 


als, the violation of justice is none the less.” 

The extent to which the Federal Courts have gone 
to protect contracts is shown in a series of cases hold- 
ing that even if there had been no decision of a state 
court at the time the public obligations were issued, 
so long as no question had been made of their valid- 
ity or the validity of the statute under which they were 
issued, the court was not obligated to follow a decision 
by a State Supreme Court that the bonds were void, 
rendered after they had been issued. On the contrary 
the Federal Courts will construe the statute author- 
izing the issuance of the bonds, determine what. was 
the obligation of the contract and also determine 
whether or not such subsequent decision of the state 
court or subsequent legislation operates to impair it 
in any respect. If it so concludes, it will ignore such 
decision of the State Supreme Court or hold void any 
subsequent act of the legislature. The first of these 
cases was Burgess vs. Seligman, and one which reviews 
previous decisions of the court on this point is that 
of Great Southern Hotel Company vs. Jones. I have 
not the time to discuss the difference in the appli- 
cation of this rule by the United States Supreme 
Court to appeals from State Courts and to those aris- 
ing in the original jurisdiction of the lower Federal 
Courts. 

I have already referred to the case of Mason vs. 
Hale as indicating a concession to public policy by the 
court. The only case of any importance, however, 
where the court has wavered in the application of this 
clause of the constitution was that of Hepburn vs. 
Griswold, 8 Wall. 603, 19 Law Ed. 513. In this case 
the court divided, the majority opinion being by Chief 
Justice Chase. The case involved the power of Con- 
gress to issue paper currency and make it acceptable 
in payment of debts. The opinion of the Chief Jus- 
tice held that the holders of contracts made prior to 
the passage of the act could not be compelled to ac- 
cept payment in such paper money, as such would be 
contrary to justice and equity. The case did not directly 
involve the clause under consideration inasmuch as 
its prohibition is directed solely against the passage 
of laws by states, but the court held that the implied 
power of congress growing out of the war-time 
emergencies, was not sufficient to enable it to pass 
laws “which necessarily and in their direct operation 
impair the obligation of contracts”, for the reason that 
such would be “inconsistent with the spirit of the con- 
stitution”. The reasoning of the opinion went further 
than the particular case involved and was generally 
conceded to invalidate also contracts which were made 
subsequent to the passage of the Act. About this 
time President Grant appointed two new members of 
the court and later when the case of Knox vs. Lee 
was reached, 12 Wall. 457, 20 Law Ed. 287, the court 
again by a divided court definitely overruled its pre- 
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vious decision and sustained the act under the implied 
power of congress. 

Summarizing these cases, we can say that in last 
analysis they constitute a re-affirmation of the conclu- 
sions of Chief Justice Marshall in Fletcher vs. Peck, 
both in their decisions and in their reasoning. 

“There are certain principles of justice that ought 
not to be entirely disregarded. One of these is 
that an innocent purchaser should not suffer. If 
there be any concealed defect arising from the 
conduct of those who held the property before he 
acquired it and of which he had no notice that 
concealed defect cannot be set up againt him. He 
paid his money for a title good and lawful; he is 
innocent, whatever may be the guilt of others, and 
equity will not subject him to the privation attach- 
ed to that guilt. 

Regardless of written constitutions the nature of 

society and of government prescribed limits to 

legislative power.” 

Having thus established the underlying justice of 
the case, Marshall turned to the constitutional phrase 
that a state cannot impair the obligation of a contract 
for his clinching argment. On both grounds the Federal 
Courts have stood consistently, predicating their stand 
not only on the strict letter of the law, but on their 
fundamental ideas of justice and right. Whence comes 
this latter idea? The answer to this question is found 
in our introduction. It comes from the standards of 
honor and integrity, from that sense of moral and le- 
gal obligation which permeates the American people; 
which reflects itself in the actions of the recognized 
leaders of that people. In one sense it is a product of 
our civilization; in another sense it is the very basis 
of our civilization, of our prosperity and of our com- 
mercial success. 

There are those who decry our civilization, who 
see in America’s phenomenal prosperity, signs of fu- 
ture decay; there are those who claim that our ideal of 
success in life is the dollar mark, our proof of great- 
ness, the accumulation of riches. It is not for me to dis- 
cuss this subject here. President Herbert Hoover in 
his speeches has expressed his belief that there is less 


poverty in America today than there has been in any 
country in the history of the world; and that we are 
already justified in beginning to hope that the end of 
this curse of mankind is not an idle dream. Whether 
this will be reached or not, we do not know. We do 
know that our nation today as a whole stands in a posi- 
tion never attained by any other in the history of the 
world, both in aggregate wealth and in _ individual 
wealth, in material standards of living, in health and 
happiness. We believe and also maintain that our people 
are imbued with the highest ideals of life, and of in- 
dividual morality. This is no accident of history. It is 
the logical result of the ideas and ideals that prevailed 
among those men who drafted our Constitution; which 
embodied in express language that, as Justice Marshall 
has said, “is incapable of misinterpretation’’. But it is 
more than that. This commercial prosperity in my 
opinion is the direct result of the way in which our 
Supreme Tribunal, following Marshall’s opinions, has 
consistently maintained the principle that contracts 
shall be held inviolable regardless of the fluctuations of 
popular passion and prejudice. 

Proof of the fundamental justice of the decisions 
of that court is found in the increasing respect and 
veneration accorded to it and its members by the great 
mass of American public, as well as by the leaders in 
thought and morals in this country. Today the United 
States Supreme Court occupies a higher pinnacle than 
ever in our system of government. It could never have 
attained this eminence had it yielded on this or any 
other fundamental principle to the transient demands 
of the public or swerved ever so slightly from its ad- 
herence to those tenets which form the foundation of 
our civilization. 

Should the day ever come when the sacredness of 
obligations is destroyed, when credit becomes an il- 
lusion and when the courts of our country lend their 
aid to its destruction; the accumulated wealth of this 
country will in large measure disappear. Another civ- 
ilization may be builded, but it is impossible for us to 
picture the length and the depth of the night of rev- 
olution through which we must pass before the day of 
the new era shall dawn. 
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REPORTS OF OFFICERS AND COMMITTEES 
DELIVERED BEFORE 1930 ANNUAL CONVENTION 


REPORT OF SECRETARY FOR 
CONFERENCE OF DELEGATES 
OF LOCAL BAR ASSOCIATION 


TO THE PRESIDENT AND MEM- 
BERS OF THE FLORIDA STATE 
BAR ASSOCIATION: 

I beg leave to report to you that on 
Thursday, April 10, 1930, there was held 
in the City of Orlando, a Conference of 
Delegates of Local Bar Associations. 
This was the sixth meeting of the Con- 
ference, and was headed by Delegates 
from the following Bar Associations: 

Florida State Bar Association. 

Broward County Bar Association. 

Seventeenth Judicial Circuit Bar As- 
sociation. 

St. Petersburg Bar Association. 

Jacksonville Bar Association. 

Volusia County Bar Association. 

Palm Beach Bar Association. 

Seminole County Bar Association. 

Dade County Bar Association. 

Manatee County Bar Association. 

Hillsborough County Bar Association. 

Polk County Bar Association. 

Twenty-third Judicial Circuit Bar As- 
sociation. 

Third Judicial Circuit Bar Asssocia- 
tion. 

Alachua County Bar Association. 

Society of the Bar of the First Judicial 
Circuit. 

The meeting was presided over by 
Raymer F. Maguire, president of the 
State Bar Association. Professor Clif- 
ford W. Crandall, of the Law Depart- 
ment of the University of Florida, de- 
livered an address on “Special Verdicts,” 
giving the history and the desirability 
of more general use of Special Verdicts 
by Trial Judges. 

As a special order of business, the 
balance of the day was given to consid- 
eration of the joint report of the Special 
Committee, appointed by the Conference 
of Delegates and the Standing Commit- 
tee of the State Bar Association on 
chancery practice, which said report is 
attached hereto. The proposed chancery 
code was read section by section, and 
freely discussed, after which the Confer- 
ence unanimously adopted the following 
resolutions: 

“Be it resolved that we approve in. 
principle, but not in detail, the propos- 
ed bill for reform of equity practice, and 
recommend to the Florida State Bar As- 
sociation, that the Joint Committee con- 
sidering the question of reforming equity 
practice be continued until the midyear 


Conference of Delegates, as a Special 
Committee for that purpose; that said 
Committee shall further consider the 
subject in the light of the discussion at 
this meeting, and such further sugges- 
tions as the Committee may receive after 
giving the proposed bill full publicity 
among the Bench and Bar, and that the 
matter be called up for final action at 
the mid-year Conference of Delegates.” 
After expressing appreciation to the 
Committee for its long and painstaking 
work in the preparation of its report, 
the Conference adjourned. 
Respectfully submitted, 
ED. R. BENTLEY, 
Secretary. 


JOINT REPORT OF COMMITTEE ON 
JUDICIAL ADMINISTRATION AND 
REFORM AND SPECIAL COMMIT- 
TEE ON CHANCERY PROCEDURE 
TO CONFERENCE OF DELE- 
GATES OR LOCAL BAR ASSOCI- 
TIONS, ORLANDO, APRIL 10, 1930. 

To Hon. Raymer F. Maguire, 

President State Bar Association, 

Orlando, Florida: 

The Standing Committee on Judicial 
Administration and Legal Reform and 
the Special Committee on Expediting 
Chancery Procedure have jointly under- 
taken the consideration of changes in 
equity pleading and practice necessary 
to simplify and expedite procedure in the 
courts of chancery of the State of Flor- 
ida. As a result of a series of confer- 
ences at Miami, West Palm Beach, Jack- 
sonville and Perry, the two Committees 
have prepared and submit herewith, as 
their joint report, a draft of a proposed 
statute to be entitled “An Act Relating 
to Pleading, Practice and Procedure in 
Courts of Equity”. 

The work of the Committees was at 
first directed to the preparation of a 
draft of a proposed revision of the Flor- 
ida Equity Rules for the consideration 
of the Association. It was expected that 
if the proposed revision met the approv- 
al of the Association, it would be sub- 
mitted to the Supreme Court of Florida 
for its consideration. After preparing 
and revising a complete draft of pro- 
posed new equity rules, the Committees 
reached the conclusion that no satisfac- 
tory reform of equity pleading and prac- 
tice in this State could be effected with- 
out the repeal or amendment of many ex- 
isting Florida statutes. It is believed that 
a brief examination of the statutory law 
on the subject will confirm the conclu- 


sion that equity practice in this State is 
to a large extent based upon acts of the 
Legislature, and that no general re- 
vision of the practice can be effected 
without statutory action. Therefore, the 
Committees decided to advise that the 
proposed revision of equity practice be 
embodied in the form of a statute. To 
that end, the Committees have jointly 
prepared the annexed draft of a statute 
which, if adopted, will, in the opinion of 
the Committees tend to simplify and ex- 
pedite the procedure of the chancery 
courts of Florida. 


The proposed statute is based upon 
the Federal Equity Rules promulgated 
by the Supreme Court of the United 
States on November 4, 1912, as amend- 
ed at the October Term 1924. It is the 
opinion of the Committees that the Fed- 
eral equity practice should be followed in 
this State, not only because it is simpler 
and less technical than the existing prac- 
tice in this State, but because the Fed- 
eral equity rules have received and are 
constantly receiving judicial interpreta- 
tion by the Federal Courts. Moreover, it 
seems in the interest of lawyers and 
litigants that there shall be no substan- 
tial difference between the equity prac- 
tice in the State and Federal Courts. 
Guided by this general policy, the Com- 
mittees have followed the Federal Equity 
Rules as closely as the special condi- 
tions of the situation seem to justify. 

The Courts and the bar in this State 
having been familiar with the rule day 
system for generations, and that system 
being an established part of the statu- 
tory system of practice in courts of law, 
it seemed desirable to preserve the sys- 
tem of rule days in equity practice, 
even at the expense of some needless de- 
lays. This conclusion required a slight 
departure from the Federal Equity prac- 
tice, but the change will have the ad- 
vantage of harmonizing the methods of 
practice in the courts of law and equity 
of this State. 

Some of the Federal Equity Rules 
have been found inapplicable to local 
conditions. In some other instances, the 
Committees were of the opinion that the 
existing equity rules or statutes in Flor- 
ida provided a simpler or more precise or 
otherwise preferable pocedure. In such 
cases the Committees have followed the 
existing Florida practice. 

Explanatory notes at the foot of each 
section of the attached draft of statute 
are inserted to give the origin and pur- 
pose of each section. For this reason, it 
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seems unnecessary to present a detailed 
review or discussion of the proposed 
statute. In a general way, it may be said 
that the proposed act is intended to dis- 
pense with all technical forms of plead- 
ing in equity. Pleas, demurrers and ex- 
ceptions are abolished. The system of 
interrogatories and methods of discov- 
ery which have proved useful and ef- 
fective in the Federal practice are 
adopted with the modifications pointed 
out in the notes. Motions to dismiss or 
to strike afford ample means of testing 
the sufficiency of bills, answers and 
counter-claims. Irrelevant and redundant 
‘matter may be stricken. Further par- 
ticulars of fact may be required on mo- 
tion. The sufficiency of an answer as a 
whole may be tested by setting the case 
down for hearing on bill and answer with 
‘the right to join issue and go to trial if 
the answer is held sufficient or to 
amend the answer if held insufficient 
but amendable. To prevent variances, all 
pleadings are to be regarded as amend- 
ed in order to determine the cause in ac- 
cordance with right and justice. Many 
other changes, which the committees be- 
lieve will abolish technicalities and un- 
necessary delays, have been incorporated 
in. the proposed measure. 


The purpose of the measure being a 
general revision of equity pleading and 
practice, it results that several exist- 
ing Florida statutes and rules of court 
have been incorporated without change, 
and many others with very slight altera- 
tion. While this plan is open to obvious 
criticisms, and is not essential to the ob- 
ject sought to be accomplished, the Com- 
mittees were of the opinion that the 
present form of the measure had the 
advantage of convenience, because it is, 
in effect, an equity code of practice 
embodied in a single statute. 

Although both Committees have de- 
voted much time to a study of the at- 
tached draft of statute, it is manifest 
that in such a mass of detail many er- 
rors, omissions and inconsistencies will 
be disclosed by the close study which it 
is hoped that the proposed measure will 
receive from the members of the Asso- 
ciation. The diction and verbiage of the 
proposed statute are also open to criti- 
cism. There is no doubt that briefer, 
clearer and more precise language m‘: 

2 employed. However, it was the opin- 
ion of the Committees that existing 
forms and precedents should be follow- 
ed with as little change as possible, as 
the proposed statute is not intended to 
embody a new system of pleading, but 
to be merely a revision and development 
of existing systems already familiar to 
the profession. It is also true that a 


measure of this kind embraces questions 
of general public policy as well as tech- 
nical procedural law. While the Commit- 
tees realize that the proposed measure is 
far from perfect in theory and in detail, 
it is believed that the subject is one of 
serious importance to the profession and 
the public, and it is hoped that the pro- 
posed statute will be of service to the 
Association as a basis for its considera- 
tion of the subject. 

E. J. L’Engle, Chairman; James E. 
Calkins, C. E. Chillingworth, Paul D. 
Barnes, Committee on Judicial Admin- 
istration and Legal Reform. 

James F.-Glen, Chairman; George C. 
Bedell, E. P. Axtell, W. B. Davis, Hal W. 
Adams, Special Committee on Expediting 
Chancery Practice. 


REPORT OF EXECUTIVE 
COUNCIL 


TO THE HONORABLE PRESIDENT 
AND THE MEMBERS OF THE 
FLORIDA STATE BAR ASSOCIA- 
TION: 


The Executive Council begs leave to 
report that during the past fiscal year 
it held six meetings, three at Orlando, 


one at Tallahassee, one at Jacksonville 


and one at Lakeland. Most of the bus- 
iness transacted was of a routine na- 
ture. 

The Council approved the recommen- 
dation of the Committee on American 
Citizenship to continue to offer a prize 
of One Hundred ($100.00) Dollars for 
the best essay on “American Citizen- 
ship” and to extend to the students at 
Southern College, at Lakeland, the right 
to participate in the contest. 

The Council endeavored in every way 
to co-operate with the Legislative Com- 
mittee to procure the enactment of the 
several bills approved at the last annual 
meeting as will appear from other re- 
ports. The bill creating a Supreme Court 
commission was passed and became a 
law. The bill to confer the rule making 
power on the Supreme Court was pass- 
ed and became a law, but amendments 
robbed it of any practical value. The 
bill to create a judicial council and the 
bills relating to judgments and decrees 
of the Federal courts failed of passage. 

The applications of 94 proposals for 
membership were approved during the 
past year and the applicants elected to 
membership. 

The Council decided to discontinue the 
practice of publishing in full opinions of 
the Supreme Court in the Law Journal, 
because it was felt that since the publi- 
cation of the Journal these opinions are 
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being furnished by the West Publish- 
ing Company, through the Southern Re- 
porter Advance Sheets much more 
promptly than in the past, and, there- 
fore, printing them in the Law Journal 
makes for an unnecessary duplication. 
It recommended to the Publication Com- 
mittee that in the future the opinions 
of the Florida Supreme Court be digest- 
ed and published in brief form similar 
to the manner in which the opinions of 
the Supreme Court of the United States 
are published in the American Bar Jour- 
nal, 

Respectfully submitted, 

Raymer F. Maguire, President, 

Ed R. Bentley, Secretary-Treasurer, 

John C. Cooper, Jr., Editor Law Jour- 
nal, 

C. O. Andrews, 

W. I. Evans, 

George P. Garrett, 

Robert H. Anderson. 


FINANCIAL STATEMENT 
OF LAW JOURNAL 


Balance in Bank as of 
April 1, 1929 
Received from Florida 
State Bar Association _____ 3,180.95 
Received from Sale of 
Law Journals 


| 


Advertising 672.50 
Subscriptions to outsiders 15.00 
$4,052.51 
Paid to H. W. Schaefer for 
printing (through April is- 
sue not yet 
published) $2,731.80 
Paid to H. W. Schaef- 
er one-half of ad- 
vertising 336.25 
Paid to H. W. Schaef- 
er for stationery __ 13.50 
Special Convention 
Extra and other 
printing for Annual 
meeting 202.70 
Telephone, telegram 
and postage 
charges _........... 35.80 
$3,319.55 
Bank balance as of April 
7th, 1930 oe $ 732.96 
Unpaid Advertising (share for 
iaw 290.50 


J. C. COOPER, JR., 
Chairman. 


5 
| 
Aes 
| 
{ 
q 
' 
ar 
f 
- 
} 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


ANALYSIS OF 
SECRETARY-TREASURER’S REPORT 

When the present secretary took over 
the books of the Association there were 
964 names carried on the membership 
roll, but many of these had paid no 
dues for several years, some of them be- 
ing as much as five years in arrears. By 
action of the Executive Council all 
members in default of dues previous to 
1928 were dropped. By this resolution 
and by death and resignation we lost 49 
members. During the year we received 113 
new members and now carry on the rolls 
1,028 active members, 717 of which are 
paid up to and through the current year 
and the other 292 are only one year in 
arrears. This is a net gain of 45 members 
but with the encouraging fact that the 
list is in good standing by the weeding 
out of non-paying members. 

Last year $4,526.25 in dues were col- 
lected. This year $6,298.75 has been col- 
lected, an increase of $1,772.50. We had 
$1,683.04 in the First National Bank 
when it closed but have received a 25 
per cent dividend and will perhaps real- 
ize from 50 to 60 per cent, finally. 

The combining of the secretary’s and 
treasurer’s offices proved to be an eco- 
nomical move. Last year the two offices 
cost $1,445.81 and $885.89 miscellaneous 
expense. This year the combined office 
cost $1,210.38 with a miscellaneous ex- 
pense of $227.95. 

Four Thousand pieces of mail have 
been sent out by the Secretary-Treas- 
urer’s office, mostly on membership cam- 
paigns. 

Despite the unfavorable economic sit- 
uation existing in the state, it i; felt 
that the membership has responded ex- 
ceedingly well. 

A complete report of the secretary- 
treasurer’s office will be made at the 
Orlando Convention. 

ED. R. BENTLEY, 
Secretary-Treasurer. 


REPORT OF COMMITTEE ON NOTE- 
WORTHY CHANGES IN STATUTORY 
LAW 

Fort Myers, Florida. 
March 1, 1930. 
Honorable Raymer F. Maguire, 
President, 
Florida State Bar Association, 
Orlando, Florida. 
Dear Sir: 

Report of Committee on Noteworthy 
Changes in Statutory Law. 

Pursuant to your April 24, 1929 ap- 
pointment of the Committee on Note- 
worthy Changes in Statutory Law, and 
your construction of its duties “to be 
to recommend such changes in the 
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SUMMARY OF TREASURER’S REPORT—APRIL 3, 1930 


$ 810.85 

Total dues Collected to April 3, 1930 _._-_-_ 6,298.75 

Total, Miscellaneous collected (including 25% dividend on C. D.)... 423.17 
Total 

DISBURSEMENTS: 


Expense for Secretary-Treasurer’s Office _. ay 1,210.38 


Payments to Florida State Bar Association Law Journal 3,130.95 
Miscellaneous Expense 227.95 
Dividend disbursed from First National Bank, suspended and 

included above in “Miscellaneous collected” = 420.96 
Expense, Miami Convention —.... 455.57 


Total 


BALANCE ON HAND, April 3, 1930 .. 
Less amount tied up in First National Bank, suspended . 


ED. R. BENTLEY, 


$7,532.77 


5,609.09 


1,923.68 


1,262.88 


Secretary-Treasurer. 


THE TREASURER’S REPORT—FLORIDA STATE BAR ASSOCIATION 


APRIL 3, 1930 


Balance on hand in Checking Account, as brought 


forward from previous administration === 


Balance on hand in Savings Account, as brought 
forward from previous administration 


141.15 


669.70 


RECEIPTS 

DUES COLLECTED 
Year Number Amount 
1924 2 ... 10.00 
1925 2 . 10.00 
1926 5 25.00 
1927 23 125.00 
1928 122 915.00 
4,815.00 
1929 1 part payment of 3.00_. 
1929 @ Of 15.00 
1929 I part payment of 450... 4.50 
1929 2 part payment of 5.00... ~=—:10.00 
1929 1 part payment of 6.25 6.25 4853.75 
1930 48 


360.00 


Dividend of 25% on claim—First National Bank ese 
Refund on Mr. L’Engle’s Bond - 


Received from Banks Law Publishing Co. 


TOTAL 


810.85 


$6,298.75 


420.96 
1.21 
1.00 


$7,532.77 
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Statute Law of this State as will be of 
benefit to the people generally”, we have 
met and considered such matters as have 
been called to our attention by members 
of the Association and herewith submit 
to the Association the following sugges- 
ions for its consideration: 

1. We recommend that all necessary 
constitutional and statutory changes be 
made to remove the distinction between 
married and unmarried women so that 
they may contract, be contracted with, 
sue and be sued. 

2. That following the removal of the 
disabilities of married women so as to 
put them on a parity with men in their 
business transactions, the husband may 
be relieved of liability for his wife’s 
torts. 

3. That tantamount property rights 
and privileges of election be afforded the 
husband in the decedent wife’s estate as 
that afforded the widow in her husband’s 
properties. 

4. In order that the right to recovery 
may exist and be reasonably preserved 
on account of improvements to the sep- 
arate statutory property of married 
women, that Section 4551, now providing 
for the recordation of the notice of such 
claim, should be amended by adding 
thereto substantially the provisions 
of Section 5380, sub-section 1, so that all 
persons dealing with such married wom- 
en or for said property pending the 
course of construction or repair shall be 
charged with notice of such claim. 

5. That the present collection laws 
have been. so construed as to make it 
difficult or impossible to enforce cred- 
itor’s rights. It is our recommendation 
that a special committee make a study 
of these laws with the view of materially 
strengthening the same. 

6. That estates by entirety, in prop- 
erty of any nature either be abolished, or 
be subjected at the instance of any cred- 
itor to some procedure tantamount to 
partition in order that the debtor’s 
equity to be fixed therein may be sub- 
jected to the claim of such creditor. 

7. It is the opinion of the committee 
that the homestead laws now in force 
are obsolete and that their application 
has become the principal means of de- 
frauding crditors. We therefore recom- 
mend that a special committee be ap- 
pointed to study and report specific rec- 
ommendations for the amendment of the 
Constitution in reference thereto. 

8. That the garnishment laws should 
be amended so that a portion of the 
debtor’s wages shall be subject to his 
debts. 

9. That expenses of witnesses in crim- 
inal cases brought from out of the 


Telegrams, Telephone, supplies, postage etc. 
EXPENSES FOR PRESIDENT’S OFFICE: 


Cks. 1005-1017-1026-1032, Florida National | 
163.28 
Expenses President’s Office 


EXPENSES FOR SECRETARY-TREASURER’S OFFICE: 
Stamps, Stationery, Supplies, Printing etc., 
Cks. 1002-1006-1008, Jacksonville Bank 


Cks.561-564-567-568-574-575-578-579 First National Bank 


Cks. 1000-3-4-6-12-14-16-18-23-24-27-28-29 

Florida National Bank of Lakeland 
Bank deducted for check book—$1.50. TOTAL - _ $170.72 
Telegrams: Cks. 565, First National Bank 
Cks. 1001-1013 Jacksonville. Cks. 1015 Fla. National _ 20.24 
Certified copy of Incorporation—Law League __....._._. 3.00 
Secretary’s Bond. Ck. 562 First National Bank _ 8 8.75 
Express, Ck. 559, First National Bank Rose O17 


Secretaries Salaries and Work: 
Cks. 566-569 First National Bank 
Cks. 1008-1014 Jacksonville Bank 


DISBURSEMENTS 
Cks. 1002-10-13-21-25-31-33 Florida National Bank... 960.00 
TRAVELING Expenses: 
Ck. 1011 Florida National Bank 
Ck. 1020-1022 Florida National Bank. Total —_. a8 38.50 


TOTAL EXPENSES SECRETARY & TREASURER’S 
FLORIDA STATE BAR ASSOCIATION LAW J OURNAL: 
Payments to Publication Committee. 
Cks. 557-558-560-571-573-570 First National Bank 
Cks. 1000-1005-1007-1010-1012 Jacksonville Bank 
Cks. 1001-1008-1009-1019-1030-1034 Florida National Bank. Total | 3,130.95 


MISCELLANEOUS: 
Citizenship Award—G. C. Young, Essay Ck. 1009, Florida ne 100.00 
Check to John B. L’Engle, Expense Treasurer 


Return checks in amounts of $7.50 and $15.00 and howe * was 
$92.51 in checks in the last deposit at First National that 


were not cleared at the time the bank closed. Total - a it. 11601 
Dividend of 25% of $1,776.35 on deposit at First National 
received and deposisted Florida National Bank of Lakeland _  —_ 420.96 
EXPENSE MIAMI CONVENTION: 
Ck. 551 First National for Hon. Wm. King. Selacticennnns GOO 
Ck. 552 First National for James Hamilton Lewis _____—-223.24 
Columbus Hotel for bill of W. King 
Columbus Hotel for bill of J. Lewis. 2838.75 455.57 
BALANCE ON HAND, April 3rd, 1930 _ $1,923.68 
as follows: 
First National Bank (suspended) 
Jacksonville Bank . 
Florida National Bank, Lakeland ..... 862.40 
Savings Account 


$1,923.68 


ED. R. BENTLEY, 
Secretary-Treasurer. 
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state, not exceeding their per diem and 
mileage, shall become costs in the case 
upon procuring an order of the Court in 
which said cause is pending, in ad- 
vance of the trial of said action; re- 
serving, however, to the trial Judge a 
discretion as to the payment of such 
expenses even in the absence of such 
order. 

10. That the Constitution and laws be 
so changed as to provide that prosecu- 
tions for felonies in the Circuit Courts 
of this state may be had and maintained 
upon information filed by the State At- 
torney as well as by indictment. 

11. That the qualification of grand 
jurors be changed so that said grand 
jurors shall possess all the qualifications 
of petit jurors except that no grand 
juror shall be disqualified to act in any 
matter in which he has personal knowl- 
edg or may be interested. 

12. That Chapter 13,660 Session of 
1929, amending Section 4910 C. G. L., 
1927, relating to demurrers to answer in 
chancery, be amended so as to provide 
for all answers whether under oath or 
otherwise, and _ for all cases, that 
the sufficiency of such answer may be 
fully tested by demurrer. 


13. In that there are a number of 
counties in Florida where no newspaper 
is actually printed, we recommend that 
Section 4666 Compiled General Laws, 
1927, be amended by striking out the 
language: “Printed either in whole or 
in part in the county where such pub- 
lication is required to be made”, and 
inserting in lieu thereof: “Published in 
the county where said publication is re- 
quired to be made”. 

14. Section 1473 Compiled General 
Laws, 1927, provides for the appoint- 
ment and duties of the treasurer of 
drainage districts, the bond to be fur- 
nished by him and for the disbursement 
of the district’s funds. The Section pro- 
vides that he shall give bond condition- 
ed that he will well and truly account 
for and pay out, as provided by law, all 
moneys received by him, and also _pro- 
vides that he shall pay warrants sign- 
ed by the President and attested by the 
secretary of the district. We recom- 
mend, as a matter of more fully pro- 
tecting these funds, that the Statute be 
amended to require the treasurer to ap- 
prove and countersign such warrants. 


15. In order to expedite the disposal 
of civil cases on all matters arising out 
of contract in which pleas of the gener- 
al issue are filed, we recommend that 
such pleas shall be supported by affida- 
vit of the Defendant or his attorney sub- 
stantially setting up the matters of de- 
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SUPPLEMENTAL REPORT OF TREASURER OF 
FLORIDA STATE BAR ASSOCIATION 
April 9, 1930. 


Report of Receipts and Disbursements since report of April 3, 1930, for fiscal 


year 1929. 
Balance on Hand, April 3, 1980 
Less amount tied up in First National Bank (failed) . 
RECEIPTS 
DUES COLLECTED 
Year Number Amount 
1930 1 part payee ‘of $3. 15. “3.75 
1931 1 part payment of 3.75. 3.75 
TOTAL DUES COLLECTED... 184.50 
$ 845.30 . 
DISBURSEMENTS 
EXPENSES FOR PRESIDENT’S OFFICE: 
Printing 1 M. letterheads. Ck. No. 1035 - ......§ §.50 
EXPENSES FOR SECRETARY-TREASURER’S OFFICE: 
Postage stamps. Ck. No. 1086 2.00 
FLORIDA STATE BAR ASSOCIATION LAW JOURNAL: 
Payment to Publication Committee. Ck. No. 1037 110.70 
TOTAL DISBURSEMENTS $ 118.20 
BALANCE ON HAND, April 9, 1930 (available) $727.10 
Florida National Bank of Jacksonville _.$ 198.40 
Florida National Bank of Lakeland = 428.70 


Note: Cash on Deposit First National Pank (failed) — 


100.00 727.10 


_* $1,262.88 
ED. R. BENTLEY, 
Secretary-Treasurer. 


fense relied on and the facts thereof, 
the sufficiency of which shall be subject 
to test before the Court upon motion or 
demurrer of the Plaintiff. 

16. RE: 4896 Service of Process. 

Chapter 10,102 Acts of 1925 in the cap- 
tion limited the purpose of the Act to 
the prescribing of the “Essential fea- 
tures of orders of publication in certain 
chancery suits in the Courts of this 
State” ete., thus limiting the same 

To chancery suits in the Courts of this 
State. 

The Extraordinary Session, Chapter 
11,364, Acts of 1925, amended Section 
1 of the aforesaid Act, (being the body 
thereof), and in its title quoted the title 
of the previous Act, but extended the 
amendment to affirmatively “Prescrib- 
ing the essential features of orders of 
publication and notices to appear in all 
cases”, in Circuit Courts, Court of Rec- 
ord, or Civil Court of Record, or in any 
County Judge’s Court, when exercising 


probate jurisdiction”. 

The amendment, therefore, clearly ex- 
tended the provisions of the Act to pro- 
cess in all procedural matters, but by 
the enumeration of certain courts, lim- 
ited the same to those courts only. 

The Compiled General Laws of Flor- 
ida, 1927, placed the amended Act, (em- 
bracing Sections 1 and 2 thereof), as 
Section 4896, in the second division un- 
der Title 3, Chapter 10, Article 3, re- 
lating to “Process and Service in 
Chancery”. Although neither the origin- 
al Act nor the amendment, embraced 
the language, the compilers added, as 
a title, by the inserting after Section 
4896 in black type the language, “Pub- 
lication of Chancery Orders”. 

The Supreme Court, in a recent case, 
has determined that no legislative adop- 
tion of the compilation had been made. 

The incorrect placement of Section 
4896 by the compilers of the 1927 re- 
vision, as well as the unfortunate title 
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employed by them, as well as the limita- 
tion of its use to procedure in certain 
courts, (the amendment, Chapter 11364 
Extraordinary Session, 1925), has rais- 
ed such grave doubts, and has brought 
about such confusion that the Commit- 
tee is of the opinion that some affirm- 
ative legislative correction is important. 

The Committee is of the further opin- 
ion that greater practical benefits can 
be obtained by the re-enactment of Sec- 
tion 4896 so as to make the provisions 
to be adopted applicable to all Courts, 
(as distinguished from other function- 
aries such as Railroad Commissions, 
etc.;) that such proposed statute repeal 
all constructive notice and _ process 
statutes in conflict therewith, and that 
a special committee do be appointed by 
the Association for the purpose of ex- 
haustively considering this subject and 
placing in the hands of the Association’s 
committee on Legislation and Judicial 
Reform, a suggested statute to accomp- 
lish this purpose. 

17. That the personal signature of de- 
fendants to Answers and Demurrers in 
Chancery cases should not be required. 

Respectfully submitted, 


(Signed) JOHN U. BIRD 
J. REX FARRIOR 
L. L. PARKS 
R. A. HENDERSON, JR. 


REPORT OF COMMITTEE ON 
AMERICAN CITIZENSHIP 
Bradenton, Florida, 
Janary 1, 1930. 
Hon. Raymer F. Maguire, 
President of the Florida 
State Bar Association, 
Orlando, Florida. 
Dear Mr. President: 

Your committee on American Citi- 
zenship report their activities for the 
past year and make recommendations 
as follows: 

1. The committee consists of G. B. 
Knowles, Chairman, Bradenton; W. T. 
Harrison, Circuit Judge, Bradenton; 
Sumter Leitner, Arcadia; G. Edwin 
Walker, Bartow; and H. S. Sawyer, Sar- 
asota, Florida. 

2. Two meetings have been held and 
each was well attended. The chairman 
has had the advantage of constant coun- 
sel from Judge W. T. Harrison, and has 
been in communication by correspond- 
ence with all members of the commit- 
tee. All communications from the chair- 
man have been promptly acted upon by 
the members and all requests for action 
complied with cheerfully. 

3. The President submitted to our 


committee five papers on the American 
Constitution written by students of Flor- 
ida colleges, and entrusted to us the duty 
of choosing the winning paper, for which 
a prize of $100.00 had been offered. 
Every member of the committee read 
and graded these papers and we then 
met for consultation and award. The 
prize was awarded to Mr. G. C. Young 
of Miami, Florida, a student at Stetson 
University. The winning thesis was pub- 
lished in the Florida Bar Journal in 
October, 1929. The article as published 
did not sufficiently identify the writer 
and its object in our association activ- 
ities. 

4. The committee has planned and is 
promoting the observance of Citizenship 
Week in Florida for the week of Feb- 
ruary 16, to 22. Local associations, pub- 
lic schools, religious organizations and 
the press are being invited and urged to 
make this observance a success by pro- 
moting better citizenship. We can report 
considerable activity already under way 
on this project and hope for beneficial 
results. The program is one fostered and 
carried on exclusively by our associa- 
tion, its subsidiaries and members. We 
ask permission to make a supplemental 
report as to the success of our efforts on 
this matter. 

5. Because of the paucity of funds in 
the association treasury, the expenses 
incident to the work of this committee 
have been defrayed by its members. 


6. RECOMMENDATIONS: 


We recommend: (a) That the prize 
for the best paper on Citizenship be 
continued and that all white colleges of 
the State be urged to compete. 

(b) That two smaller prizes be made 
available to the other schools of the 
State, on a similar basis, one for pupils 
in white high schools and one for pupils 
in colored schools. 

(c) That “Citizenship Week” be made 
an annual observance in the association 
and more publicity given to the civic 
services of members of the legal profes- 
sion, with every encouragement that 
more services of that nature be so ren- 
dered. 

(d) That this, and other committees. 
be allowed to use the “Journal” to carrv 
their program to the members and Ie- 
cal associations. This privilege has been 
accorded our committee. 

7. We thank you, Mr. President, for 
the honor you have conferred on us in 
our appointment to this committee, and 
for your earnest co-operation and coun- 
sel in our several undertakings. 

We wish to express our appreciation 
for courteous and kindly co-operation 


from Mr. J. C. Cooper, Jr., Editor of 
the Florida Bar Journal. 

Respectfully submitted. 
COMMITTEE ON AMERICAN 
CITIZENSHIP. 

By G. B. KNOWLES, 
Chairman. 


March 1, 1930. 
Hon. R. F. Maguire, 
President Florida State Bar Ass’n., 
Orlando, Florida. 
Dear Mr. President: 

As Chairman of the Committee on 
American Citizenship, I beg leave to 
make the following supplemental report 
of that Committee’s activities, relating 
particularly to the promotion and ob- 
servance of Citizenship Week: 

1. The Chairman enjoyed the most 
hearty cooperation of the President of 
the Association and of Mr. John C. 
Cooper, Jr., Editor of the Law Journal. 
About 75 personal letters were sent by 
the Chairman to local Bar Association 
officials, association vice-presidents, and 
other prominent attorneys throughout 
the State, calling attention to this Citi- 
zenship Week and requesting coopera- 
tion. A large number of similar letters 
were sent by the President and very fa- 
vorable responses and assurances of co- 
operation were received from different 
parts of the state. 

2. Upon the conclusion of the week, 
reports from various sections of the 
state began to come to the hands of 
the Chairman and were surprisingly fa- 
vorable and enthusiastic. We feel that 
we can report conservativevly that the 
program has been a success. Members 
of the Bar in different sections of the 
state have used every educational means 
within reach to impress the lesson of bet- 
ter citizenship upon our people. There 
have been addresses in schools, churches, 
fraternities and civic organizations, 
newspaper articles and editorials, and 
radio addresses. It is impossible to es- 
timate the number of persons who have 
been reached by this program, but from 
the various reports it is evident that a 
large percentage of all our citizens have 
been. 

3. Although not possible to cite every 
local association for the good work done, 
the reports so far received show three 
out-standing local activities that should 
be mentioned. The First Judicial Cir- 
cuit Bar Assocation, of which Mr. J. M. 
Coe, of Pensacola, is Secretary, has done 
most effective work in supplying every 
public school in that Circuit with a 
printed copy of an address on citizenship 
prepared by Hon. Thomas F. West, the 
Judge of that Circuit. This address was 
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read in the various schools of that sec- 
tion and Mr. L. L. Fabisinski, Vice- 
President of the Association for the 
First Circuit estimates that at least. 
10,000 school children heard this ad- 
dress read. That local association alsu 
had a radio address by Judge Campbell 
and press notices and editorials in the 
leading newspapers. Very admirable 
work was done also by the St. Petersburg 
Bar Association, under the leadership of 
President George W. Wylie. Without 
disparaging the worthy efforts of any 
other association, we have to give the 
Alachua County Bar Association first 
place as to activities so far reported. We 
also wish to thank and commend Mrs 
Stella B. Fisher, Secretary of that as- 
sociation, for the most complete and com- 
prehensive report received on this pro- 
gram. That association, in addition to 
the other activities recommended, put 
on a 15 minute radio talk on citizenship 
for seven consecutive days over station 
WRUF, six of these addresses being by 
attorneys. The newspaper publicity and 
recognition received in Alachua County 
is outstanding. Great credit and 
thanks of the Association are due to 
Mrs. Fisher for her thorough work on 
this matter. Although not coming up 
to the standard of the three associa- 
tions just mentioned, it should be noted 
that the Bar of Manatee County re- 
sponded unanimously and whole heart- 
edly when called upon to take part in 
this observance. Practically every 
school, Sunday school, church, fraterni- 
ty, civic organization and newspaper in 
this county were reached by the Bar’s 
message on Better Citizenship. In ad- 
dition to local news items and press 
notices, the Bradenton Herald made the 
subject of citizenship its leading edi. 
torial for Sunday, February 23rd, of 
which editorial I append a copy heretv. 

4. The thanks of the Committee are 
extended to the various attorneys and of- 
ficials of local associations who have 
cooperated in this matter. This is a 
supplemental and final report of the com- 
mittee and we now ask to be discharged 
at such time as will suit the convenience 
of the State Association. 

Respectfully submitted, 
COMMITTEE ON AMERICAN 
CITIZENSHIP. 

By G. B. KNOWLES, 

Chairman. 


CITIZENSHIP 


(An address prepared by Honorable 
Thomas F. West, Judge of the Circuit 
Court of the First Judicial Circuit, at 
the request of the Florida State Bar As- 


sociation, for delivery by pupils in the 
public schools in observance of “Citi- 
zenship Week.”) 

In thinking of our citizenship, we 
are tempted to measure it in terms of 
rights,—the right to live, to be free, to 
acquire and own homes and property, 
to enjoy equal opportunity with others, 
and to be protected at home and abroad 
by the power of the Nation, of which 
the flag is the emblem. There is war- 
rant for this attitude. In it there is a 
deep sense of pride. Because of such 
rights we are citizens and not subjects. 
There is also a sense of security. We 
know they are ours, “and knowing, dare 
maintain” them. 

But citizenship embraces more than 
this. In return, the Nation or State 
justly demands loyalty and whole- 
hearted allegiance, freely given in times 
of peace, as well as in times of war. It 
may cost a citizen as much to live true 
to the ideals of a Republic in times of 
peace, as it does to die for them in times 
of war. It has been said that the price 
of liberty is eternal vigilance. The Na- 
tions of the past, of which record has 
been made by the “secretaries of the 
human race,” were not all destroyed by 
war. Most of them perished because of 
a failure of their citizens loyally to ren- 
der to them the things that were theirs 
in times of peace. 

So that, it appears at once that just 
as a man’s life “consisteth not in the 
abundance of things” which he posses- 
ses, citizenship, in its true conception. 
consists not alone in the enjoyment of 
privileges. There are obligations of citi- 
zenship as well. Obligations in the ren- 
dering of which our loyalty to the State’s 
ideals and gratitude for its protection, 
must be measured. For, by and large, 
just in proportion as the citizen ren- 
ders to the State the obligations due 
to it, will the State be able to render to 
him enjoyment of the privileges which 
he claims from it. He may not justly 
demand more. Their rights are recipro- 
cal. In order to enjoy its guaranteed 
privileges, the citizen is bound to render 
to the State the loyal service exacted 
of him. 

The question arises, of what, then, 
does this allegiance due the Nation or 
State in times of peace, consist? It in- 
cludes respect for its authority, obedi- 
ence to its laws, support of its institu- 
tions, and a recognition of the rights of 
others in the light of the fundamental 
truth that every citizen is entitled to 
equal rights and equal opportunities. 

This does not mean that the State 
can do no wrong. It does mean that if 
authority is abused by non-action or 


wrong action, it should be remedied by 
an appeal to reason and intelligence and 
through the orderly processes of govern- 
ment. Wrongs may be corrected by 
appeals to proper authority—the Gov- 
ernor, the Legislature, the Courts, or at 
the ballot box. The other course is revo- 
lution, which may be destructive of all 
the rights and all the privileges of the 
citizens. Support of its institutions 
means that the citizen who enjoys their 
benefits and their protection, should as- 
sume his proportion of the burdens, so 
that the expenses of Government may 
be met, that its program of education 
may be advanced, and its charities and 
dependents may not be neglected. 

Citizenship is a right, but it is more. 
It is a call to service. The call is to the 
individual. It bids him to do his part, to 
the end that the priceless heritage of 
free government, which secures to him 
and to his posterity the rights of citi- 
zenship, shall not perish from the earth. 

Does the citizen seek to avoid, by 
hook or crook, payment of his just pro- 
portion of the expenses of government: 
does he neglect to qualify and vote, or 
stay at home on election day; does he 
invent excuses to avoid jury duty; does 
he acquiesce in or encourage lax en- 
forcement of certain laws, in the policy 
of which he is not in sympathy; is he 
indifferent toward movements of com- 
munity interest for social or moral im- 
provements? If so, what is his contri- 
bution to the institutions for which he 
professes affection, in which he express- 
es pride, and from which he expects se- 
curity and protection in the enjoyment 
of the rights of citizenship? 

Let us put our rights and our obli- 
gations as citizens in the proper rela- 
tion. First, “we will render unto Caesar 
the things which are Caesar’s” and then. 
and only then, we may take counsel of 
our courage, and not of our fears, as 
we lay claim to the rights of citizenship 
that are ours. 


(Bradenton Herald, Sunday, 
Feb. 23, 1930.) 

Yesterday marked the close of Citi- 
zenship Week, an observance fostered by 
the Florida State Bar Association. It 
was pleasing to citizens of Manatee 
County to join in this educational pro- 
gram, particularly as two county mem- 
bers of the association were largely re- 
sponsible for the observance throughout 
the state—G. B. Knowles, president of 
the Manatee County Bar Association. 
and Judge W. T. Harrison, who as chair- 
man and member of the state committee 
on American citizenship have planned 
and carried out the work. 
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In our fraternities, civic clubs and 
public schools, members of the bar have 
appeared with their message on good 
citizenship and their challenge to the 
higher ideals of civic duty. No doubt 
their words have instructed and encour- 
aged many. 

The duties of citizenship are gener- 
ally the same as those of every other 
relationship of life. The crux of the 
whole matter is self-control and the bridl- 
ing of selfish impulses to the end that the 
general good may be served. The first ne- 
cessity is knowledge of civic duty and 
after that the character and purpose to 
curb selfish impulses inimical to the 
highest realization of public safety, 
justice and efficiency. In times of war 
we have our slackers, profiteers and 
flag-waving super-patriots, each his own 
peculiar menace and threat to the suc- 
cess of the gigantic issues of war. In 
peace-time we have our corresponding 
mis-fits. We have the vote slacker, both 
male and female, who refuses to qualify 
and vote because of the belief that his or 
her vote would not count in the general 
result. That spirit is the very essence 
of the war slacker. He feels that the 
war effort is so large and he is so small 
in comparison that no one could miss 
him—he could not possibly change the 
result—so his personal pleasure and se- 
curity should not be disturbed by the 
inconvenient realities of war. Then in 
peace time, we have the man who seeks 
to use governmental activity as a means 
of unjust gain. There are profiteers of 
peace as well as of war, and both have 
failed to dedicate their better natures to 
the unselfish purposes of patrictism— 
both are yielding to those impulses of 
nature aganst which our moral and civil 
institutions have been painfully evolved 
out of the experience, toil and martyrdom 
of mankind. A higher, not a lower de- 
gree of honesty, a closer adherence to 
moral principle, is required in public re- 
lations than in private. Then we have 
the peace time super-patriot, the man or 
woman who cheapens and degrades pub- 
lic affairs by some flag-waving bally- 
hoo, usually directed to some fad or 
fancy of the actor involved. Such a 
citizen is so sure of his own patriotic 
purity that he is unwilling to leave any- 
thing to Providence, social evolution, the 
common sense of the majority or the 
moral sense of the community. The 
highest enjoyment of good citizenship 1s 
lost to such a person because his ener- 
gies are too much engrossed in the fads 
and novelties of civic enterprise that he 
has little time or influence left to be 
thrown in the balance when the funda- 
mentals of governmental activity are at 


stake. But the great majority of our 
people do not fall within any of these 
characterizations. The majority remain 
sound and sane and are continually 
struggling toward civic betterment, with 
many apparent signs of progress. 

If we were called on to describe the 
good citizen we would say that he is 
first of all a voting citizen, one never 
quite sure that his man or party is the 
best, but having an intelligent prefer- 
ence coupled with a tolerant admission 
that, after all, he may be wrong and his 
neighbor right in the heated turmoil of 
political antagonism. Such a citizen pays 
his just share of taxes, complainingly of 
course, but with the knowledge that he 
gets more for his tax money than any 
other he spends and that paying taxes is 
not only a duty but a privilege of citi- 
zenship. He serves on juries—but hates 
it ever so much, and would like to wring 
the necks of the hair-splitting, time- 
killing lawyers, but he serves and tries 
to do justice and generally does do it far 
better than it could be done by any other 
method so far evolved in Anglo-Saxon 
jurisprudence. He takes part, in a small 
or large way, in political activity—real- 
izing that organization is necessary to all 
forms of public effort and that the best 


men must still be drafted for the small 


offices of peace time activity. He criti- 
cises government, local, state and na- 
tional, but always with some knowledge 
of the matter under discussion and with 
some idea of a better way, which he is 
advocating. He may even be a radical 
and advocate all sorts of innovations and 
changes, but he advocates them as peace- 
able reforms to be obtained by peaceable 
methods and pursuant to educational ac- 
tivity that will convince the majority 
of their wisdom and necessity. He loves 
his government because it is of him and 
he is of it—whatever his objections may 
be to some of its characteristics. He 
has faith in its future and in the cor 
porate effort of its citizenry. He vio- 
lates many, many statutory laws every 
day, the same as all citizens, good, bad 
and indifferent, but always with a high 
respect for and adherence to those laws 
whose basis is the moral experience and 
common sense of mankind. He occasion- 
ally says a good word for some one in 
official position and teaches his children 
that some politicians are honest men and 
more would be if the people required it, 
or would even submit to it. Te also recog- 
nizes some obligations to church, fra- 
ternal, social and community activity and 
when he says his prayers he often in- 
cludes a petition something like this: 
“Oh Lord, bless my country, my state 
and my town, and help me make them 


a little safer, juster and better for my 
children than they have been for me-.- 
Amen!” 


REPORT OF 
MEMBERSHIP COMMITTEE 
April 3, 1930. 
Hon. Raymer F. Maguire, President, 
Florida State Bar Association, 
Orlando, Florida. 
Dear Mr. President: 

Your Committee on Membership has 
received one hundred thirteen applica- 
tions for new members since March 20, 
1929, all of which have been approved, 
and the applicants are now members of 
the Association. 

We desire to call attention to the fact 
that nearly thirty of these applications 
were received during the past two weeks. 

Respectfully submitted, 

T. H. BURRUSS. 
Chairman, Membership Committee. 


REPORT OF THE 
COMMITTEE ON MEMORIALS 
To The Florida State Bar Association: 
The Committee on Memorials reports 
with sincere regret that the following 
members have departed this life since 
the last meeting of the Association: 
John S. Benz, Miami. 
J. E. Hartridge, Jacksonville. 
William H. Hawkins, Hollywood. 
W. J. Martin, Inverness, 
Herman Merrill, St. Petersburg. 
Sydney R. Perry, Sarasota. 
J. C. Reynolds, Jacksonville. 
P. A. Vans Agnew, Winter Park. 
R. F. Burdine, Miami. 
Stephen M. Sparkman, Tampa. 
Respectfully submitted, 
EDITH M. ATKINSON, 
Chairman, 
MADELINE A. JACOBSON, 
MARY A. LEDDY, 
HERBERTA LEONARDI, 
LELIA RUSSELL. 


REPORT OF COMMITTEE ON CO- 
OPERATION WITH THE AMER- 
 ICAN LAW INSTITUTE. 

To Honorable Raymer F. Maguire, 

President, Florida State Bar Association. 

Sir: 

Shortly after notification by you that 

I had been appointed Chairman of the 

Committee of the Florida State Bar As- 

sociation on Cooperation with the Ameri- 

can Law Institute, I began my efforts to 
secure some information with regard to 
what our Committee was supposed to 
do. Upon consultation with you it was 
decided that you should appoint, upon 
my recommendation, a sub-committee to 
consider the Tentative Draft of Code 
of Criminal Procedure prepared under 
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the auspices of the Institute. It was de. 
cided that the members of this sub-com- 
mittee should all reside at or near the 
same place in order to facilitate their 
work. Those appointed were Senator 
Pat Whitaker, Chairman; Hon. Howard 
P. Macfarlane and Hon. H. S. Phillips. 
I am ex officio a member of the sub- 
committee. This sub-committee has met 
and done some work and reached some 
definite conclusions. Mr. Macfarlane 
has been delegated to make a report cov- 
ering the findings and recommendations 
of this sub-committee. This will be sub- 
mitted in a separate report. 

As the members of the main com- 
mitte are scattered over the State, | 
have not felt justified in calling on them 
to meet. However, I have gotten to- 
gether certain information and am prom- 
ised by the Institute additional data that 
will be very helpful and should enable 
the committee next year to do some con- 
structive work. This includes a printed 
pamphlet issued from the Executive Of- 
fice of the Institute, containing a copy 
of the address given by Honorable 
George Wharton Pepper, Chairman of 
the Pennsylvania Co-operating Commit- 
tee, at a dinner given by the Chicago 
Bar Association to visiting members of 
Co-operating Committees at a conven- 
tion held in Chicago in November, 1929. 
The pamphlet also contains some very 
valuable suggestions for information of 
Cooperating Committees with regard to 
the local annotations for state use of the 
Restatements of the law by the Insti- 
tute on different subjects. We are prom- 
ised a copy of the Michigan annotation 
of the Tentative Draft of Conflict of 
Laws. We also are promised sample 
bound volume of Restatement with lo- 
cal annotations on the pocket plan. 

I have received some other sugges- 
tions in correspondence with the Insti- 
tute. It seems that the principal assist- 
ance we can render is the making of lo- 
cal annotations for Florida on the Re- 
statements covering such subjects where 
the work of the Institute has progressed 
sufficiently to make such annotations 
possible. About the only feasible method 
of securing these annotations recom- 
mended by the Institute is to secure the 
assistance of one or more members of the 
law faculty of some law school in the 
State. It is suggested by the Institute 
that while a law teacher would un- 
doubtedly be willing to make some con- 
tribution toward this work, it would he 
unfair to ask or expect him to spend the 
time and work necessary without some 
compensation. In other states where this 
work is being done by some of the fac- 
ulty members of law schools, the State 


Bar Association is appropriating the 
money necessary for this purpose. I am 
endeavoring to secure some details about 
the expense incurred by these states 
which are following this plan. 

I hope that the Committee will soon 
be in position to submit some con- 
crete plan to the Executive Council and 
that the finances of the Association will 
warrant the Council in authorizing the 
Committee to arrange for local annota- 
tions of the Institute’s Restatements 
along the line suggested by the Executive 
Office of the Institute. 

Respectfully submitted, 
T. M. SHACKLEFORD, JR. 
Chairman. 


REPORT OF COMMITTEE ON 
CRIMINAL LAW AND PROCEDURE 
Hon. Raymer F. Maguire, President 
The Florida State Bar Association 
Orlando, Florida. 

Dear Sir: 

Your committee on Criminal law and 
Procedure consisting of: 

J. McHenry Jones, Chairman 

A. G. Campbell 

R. A. McGeachy 

Cecil Roundtree 

Dixon H. Carter 
respectfully begs leave to submit its re- 
port: 

Your committee in an effort to pro- 
cure the opinion of the members of the 
bar sent a form letter containing cer- 
tain questions to every Justice of the 
Supreme Court, Circuit Judge, Judge of 
Court of Record, Judge of Criminal 
Courts of Record, State Attorney and 
County Solicitor. Many responses re- 
sulted, giving suggestions which were 
useful to your committee. A circular 
letter was sent to Clerks of the several 
Courts for statistical data necessary in 
our investigation. 

Several of the committees of this as- 
sociation have heretofore investigated 
and reported upon the maiter assigned 
to this committee, but the suggestions 
have been uniformly ignored by the leg- 
islature. 

Our investigation discloses that more 
than two hundred and fifty, indictments 
and informations, are filed annually in 
our Courts charging persons with un- 
lawful homicide. During the years of 
1927 and 1928 more than five hundred 
and fifty indictments and informations 
were filed charging unlawful homicide 
and rape. The percentage of convir 
tions is believed to be small from the 
meagre information available. 

The enforcement of criminal laws is 
a subject requiring careful study and 
recommendations can be made only after 


mature reflection. No recommendation 
should be made without considering the 
effect it may have upon the rights of 
the individual. Therefore your com- 
mittee recommends: 

FIRST. 

The appointment of a commission by 
the Governor from the members of the 
bar, under authority of legislative act, 
with sufficient appropriation to procure 
statistical data, clerical help and codes 
of neighboring states for two purposes: 

(a) Prescribe forms of indict- 
ments and information. 

(b) Thoroughly investigate 
changes necessary in criminal law 
and procedure. 

SECOND. 

The Statute of Limitations bars all 
offences not prosecuted within two years 
after the commission of the crimes, ex- 
cept capital offences and crimes of pub- 
lic officers. 

A public officer may be prosecutec 
for an offence committed during his 
term of office in connection with the 
discharge of his duties, at any time with- 
in two years after retirement from of- 
fice. 

Another class of persons performing 
a public duty are officers of a bank. As 
misapplication and abstraction of funds 
can be concealed for many years by care- 
ful manipulations of an _ experienced 
bookkeeper, your committee recommends 
that a statute be passed to be substanti- 
ally as follows: a 

All offences committed by bank of- 
ficers or employees, committed during 
their term of office or employment, in 
any way whatsoever connected with the 
discharge ‘of the duties of their respect- 
ive offices or employment, shall be prose- 
cuted within two years after the said 
officer or employee shall retire from 
such office or employment. 


THIRD. 


By the constitution of this state a 
person charged with crime has a right 
to be advised of the nature of the ac- 
cusation. The state is not required to 
furnish the defendant a list of its wit- 
nesses but it would seem to be fair that 
the names of all persons appearing be- 
fore the grand jury or County Solicitor 
in said cause should be placed on the 
indictment or information so that the de- 
fendant may have the opportunity to re- 
but their testimony or impeach their 
character, therefore your committee 
recommends: 

The passage of a statute requiring 
the State Attorney and—or the County 
Solicitor to place the names of all per- 
sons upon all indictments or informa- 
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tions, who have given testimony before 
the grand jury or County Solicitor in 
said cause. 

FOURTH. 

The character of an offence is de- 
termined by the maximum punishment 
not minimum. Having implicit confi- 
dence in the integrity and ability of the 
judiciary of this state, and believing the 
Court to be better informed as to the 
extent of punishment which should be 
imposed, your committee recommends: 

A constitutional amendment prohibit- 
ing the legislature from fixing minimum 
sentences. 

FIFTH. 

Whereas much confusion has resulted 
from conflicting decisions and disagree- 
ing text writers as to the proper order 
of filing motions to quash and pleas in 
abatement, therefore your committee 
recommends: 

The passage of a statute authorizing 
the filing of a plea in abatement either, 
with, before or after, the filing of a mo- 
tion to quash, the said pleadings to be 
determined in the order directed by the 
Court, before arraignment. 

SIXTH. 

In the larger counties of our state, 
all criminal causes not capital are prose- 
euted upon information in criminal 
Courts of Record. There seems to be no 
logical reason why a man committing an 
offense in one County should be tried 
upon an information and if the crime 
has been committed in another county 
upon an indictment. In many counties 
the Circuit Court has only two terms 
a year, and many prisoners, although 
they desire to plead guilty are required 
to lay in jail until a meeting of the 
Grand Jury. Prisoners awaiting trial 
can not be required to work and there- 
fore in such counties they are a dead ex- 
pense. 

Grand Juries are a great expense to 
the state. Each Grand Juror and wit- 
ness summoned receives compensation 
and mileage. Therefore your committee 
recommends: 

That by constitutional amendment 
the State Attorneys be authorized to 
file informations under oath for any of- 
fense, except capital crime. 


SEVENTH 
From information received from the 
various clerks, it appears that during 
the year of 1929 more than eight hun- 
dred cases were docketed in our Su- 
preme Court. It also appears that the 
Supreme Court will likely be called upon 


_ to decide about one hundred and fifty 


criminal cases in the year of 1930. 
The State of Alabama has created 
an intermediate Court, styled the Court 


of Appeals, consisting of three judges. 
The jurisdiction of this Court is fixed 
by statute; it has jurisdiction of crim- 
inal causes where the punishment does 
not exceed twenty years and has limited 
civil appellate jurisdiction. The Court 
has proven very useful, for two reasons; 
first, it has rendered speedy decisions; 
second, it has given written construction 
of statutes creating misdemeanors. 

Under the present system in Florida, 
our Supreme Court can be rarely called 
upon to pass upon the conviction of a 
person for a misdemeanor; our Circuit 
Court decisions are not published, there- 
fore in a prosecution for misdemeanors 
our trial courts often must follow the 
decisions of Courts of other states. There 
can be no uniformity of decisions as long 
as forty two Circuit Judges, in twenty 
eight Circuits, may adopt twenty eight 
constructions to be the law in their re- 
spective circuits. 

The burden placed upon our Supreme 
Court is too great. Human endurance 
has its limitations. Economy must end 
when it clogs the wheels of Justice. 

It is the opinion of this committee 
that our Supreme Court only by super- 
human efforts has been able to keep 
abreast of the onrushing tide of in- 
creased appeals; and that the bar asso- 
ciation should demand that the burden 
be lightened. Therefore your commit- 
tee recommends: 

That a constitutional amendment be 
passed creating the Court of Appeals of 
Florida, to be composed of one Chief 
Justice and two associate Justices to be 
appointed by the Governor and confirmed 
by the Senate for a term of six years; 
that said Court be given Appellate jur- 
isdiction in all criminal causes where the 
conviction is for an offence not authoriz- 
ing capital punishment; the power to is- 
sue extraordinary writs and such other 
writs as to give it complete and full 
appellate jurisdiction. 

The Supreme Court having the au- 
thority to issue writs of certiorari can 
review the decisions of this Court if the 
proper showing is made. The term of 
office of Justices having been fixed at 
six years so that the term of office of 
one Justice will expire every two years. 
This is the same term of office for which 
the Circuit Judges are appointed. The 
expenses of this Court would be no 
greater than under the present law 
which authorizes Supreme Court Com- 
missioners. 


Your committee further recommends 
that an especial committee be appointed 
to determine what civil jurisdiction, if 
any, is to be given to said Court, and 
to report its findings to the President 


of this association at this meeting. 
Respectfully submitted, 
J. McHENRY JONES. 
Chairman. 


REPORT OF COMMITTEE 
ON LEGISLATION 
DeLand, Florida. 
November 30, 1929. 

Hon. Raymer Maguire, President 
State Bar Association 
Orlando, Florida. 
Dear Sir: 

The Legislative Committee of the 
Florida State Bar Association, com- 
posed of Mr. Vernon Hawthorne, Miami, 
Florida; Mr. J. T. Watson, Tampa, Flor- 
ida; Mr. P. L. Gaskins, Jacksonville, 
Florida; Mr. W. H. Watson, Pensacola, 
Florida, and the undersigned, beg to re- 
port that we held a meeting at Talla- 
hassee on April 19, 1929, at which time 
there were present all members of the 
committee except Mr. P. L. Gaskins who 
was unavoidably detained in Court and 
could not be present. 

The following bills were considered 
by your committee: 

1. A bill to be entitled “An act mak- 
ing judgments and decrees of the 
United States District Courts of this 
State and certified copies thereof ad- 
missable as prima facie evidence of the 
entry and validity of such judgments 
and decrees.” 

2. A bill to be entitled, “An act au- 
thorizing and providing, in accordance 
with the Statutes of the United States, 
for the filing of notices of liens for 
taxes payable to the United States of 
America and authorizing and providing 
for the filing of certificates discharging 
and releasing such liens.” 

3. A bill to be entitled, “An act to 
authorize the judgments and decrees of 
the United States Courts held in the 
State of Florida to be registered, re- 
corded, docketed, indexed and otherwise 
conformed to the rules and requirements 
relating to the judgments and decrees 
of the Circuit Court of this State, and 
requiring the Clerk of the Circuit Court 
of each Couny in this State to perform 
certain acts with respect thereto, and to 
repeal chapter 10166 of the Acts of 
1925.” 

4. A bill to be entitled, “An act to 
authorize the Supreme Court of Florida 
to select Commissioners to assist the 
Court in the performance of its duties, 
and prescribing the duties of such Com- 
missioners, and providing for their com- 
pensation.” 

5. A bill to be entitled, “An act for 
securing a more expeditious and effi- 
cient administration of Justice; creat- 
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ing a Judicial Council, providing for 
their designation, defining its duties and 
powers and providing for the adminis- 
tration thereof.” 


6. A bill to be entitled, “An act em- 
powering the Supreme Court of Florida 
to prescribe, by General Rules, for the 
several classes of Courts in this State. 
the forms of process, writs, pleadings, 
motions, and the practice and procedure 
in actions at law and in suits in equity, 
and providing that all laws in conflict 
with such rules shall be of no further 
force or effect.” 


These bills had been approved, as 
reported to us, by either the State Bar 
Association or by the Executive Coun- 
cil of the Association. It was decided 
to get the bills introduced and before the 


proper committee and for some one or 


more of the members of our committee 
to appear before the Legislative Com- 
mittee to which the bills would be re- 
ferred. This was done and strenuous ef- 
forts were made to obtain the passage 
of each of these measures. The efforts 
of your Committee were supplemented by 
the efforts of the Executive Council of 
the State Bar Association, as well as 
by Mr. Raymer Maguire, the Pres- 
dent of the State Bar Association, but 
the proposed bills seemed to meet with 
very slight response on the part of the 
Legislature. The bill authorizing the 
Supreme Court to select Commissioners 
for an indefinite term to assist the Court 
became a law and is now Chapter 14552 
of the laws of Florida. 


The bill to authorize the Supreme 
Court to prescribe rules for the several 
classes of Courts in this State was en- 
acted into law in a modified form, where- 
by the Supreme Court was empowered to 
prescribe rules pertaining to its own 
practice and procedure, whereas the bill 
proposed by the Association gave to the 
Supreme Court the rule making power as 
to all classes of Courts. The bill as en- 
acted into law is now Chapter 13870. 

The other bills proposed by your 
Committee failed to become laws, various 
objections were urged and it was impos- 
sible for your Committee, although much 
earnest effort was made, to obtain their 
passage. 

All of which is respectfully submit- 
ted. 

CARY D. LANDIS, 
Chairman of the Legislative Committee. 


REPORT OF COMMITTEE ON 
PROFESSIONAL ETHICS AND 
GRIEVANCES OF THE FLORIDA 
STATE BAR ASSOCIATION 


TO: THE PRESIDENT AND MEM- 
BERS OF THE FLORIDA STATE 
BAR ASSOCIATION: 

Acting on the suggestion of President 
McGuire, the Committee on Professionai 
Ethics and Grievances of the Florida 
State Bar Association, has endeavored 
to procure adoption, by the local Bar 
Associations of this State, of the Canons 
of Professional Ethics in use by the 


American Bar Association. Several lo- 
cal Bar Associations have already 
adopted such canons and it is the opin- 
ion of the Committee that all local Bar 
Associations in this State will follow 
suit and that in a’short time the Can- 
ons of Professional Ethics, promulgat- 
ed by the American’ Bar Association, 
will be recognized as authoritative and 
binding throughout the State of Florida. 

We are hereby happy to report that 
no grave dereliction in duty by any prac- 
ticing attorney has been brought for- 
ward for the consideration of this Com- 
mittee during the entire year. Further, 
such matters as have been brought to 
our attention, have proven upon inves- 
tigation to be of little or no moment 
where members of the State Bar Associ- 
ations were concerned. Several instances 
of unethical conduct engaged in by at- 
torneys in an effort to secure business 
have beén investigated by the Commit- 
tee and we have been able to ascertain 
in each case that no member of the Flor- 
ida State Bar Association was involved. 

This Committee held one mid-year 
meeting on the 9th day of November, 
1929, at Lakeland, one the occasion of 
the conference of the Bar Delegates. All 
members of the Committee were present 
in Lakeland. 

E. G. BAXTER, Gainesville, 

A. A. GREEN, Daytona Beach, 

J. A. SCARLETT, DeLand, Chairman, 

W. J. STEED, Kissimmee, 

FRED R. WILSON, Sanford, 

Committee on Professional Ethics and 
Grievances. 
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THE SPECIAL VERDICT 


By PROF. C. W. CRANDALL, of Law Department, University of Florida. 
(Delivered before Conference of Delegates of Local Bar Associations, Orlando, April 10, 1930.) 


Since accepting the invitation of your President to 
address you on the Special Verdict, an article on the 
subject by Mr. John W. Staton, President of the Mary- 
land Bar Association, has appeared in the March num- 
ber of the American Bar Association Journal. That 
the article has been widely read is evident from the 
fact that several of my friends at the bar have call- 
ed my attention to it. Mr. Staton has said much that 
I had in mind, and while this limits me somewhat, I 
am pleased to note the interest in the subject and 
trust that those of you who have not yet read the 
article will take the time to do so. 

Mr. Staton’s is one of many similar articles which 
have, in recent years, appeared in various publica- 
tions. There has been a feeling that there is some- 
thing wrong with the jury system and its abolition 
has been seriously urged. Others have suggested meth- 
ods for the improvement of its personnel, but of late 
there has been a growing conviction that neither the 
jury nor the present jury system is at fault but that 
the trouble lies in our procedure—that is, that the old 
notion that a number of persons drawn from the va- 
rious walks of life, are peculiarly fitted to try ques- 
tions of fact, is correct, but that in practice it has 
not been given the proper means for functioning ac- 
curately. It is to those, so convinced, that the ancient 
procedure, called the Special Verdict, appears as a 
practical and efficient remedy. 

As early as 1911 Mr. George C. Bedell in an ad- 
dress before this association on the Outlook for Pro- 
cedural Reform, urged the desirability of this prac- 
tice. From the beginning the arguments of those ad- 
vocating the use of the special verdict impressed me 
as having force, but for some time my mental reac- 
tion was that the proponents of this theory must be 
overlooking something, for if so advantageous why 
had it fallen into disuse? Today its use is limited to 
jurisdictions where these modern agitators have been 
successful in their efforts. For example, the only case 
I have been able to find in the Florida Reports, set- 
ting out a special verdict, is that of Watts, Adm’r. v. 
Clardy, 2 Fla. 369. 

Reflection has convinced me that this reaction 
does not necessarily carry weight. The English are 
conservative and slow to accept changes. The tenacity 
with which they have clung to their ancient system 
of money impresses one, accustomed to the decimal 
system, as being absurd; but we are their true child- 
ren and like them cling to the ancient, irregular sys- 
tem of weights and measures, and this in the face of 
the fact that the metric system is quite generally 


made a legal standard of doing business. So that 
the fact that the special verdict has not overcome 
the habit of years is not a convincing proof that 
it is not desirable. Then, too, there may be a reason 
for its failure to gain in favor, in that the cause of 
its origin has ceased to exist. 

The special verdict originated for a purpose en- 
tirely different from that for which its use is now 
advocated. It owes its origin to a provision in the 
Statute of Westminster II and was for the purpose 
of relieving the jurors from the danger of an attaint 
for a false general verdict. The statute provides that 
“the justices of assize shall not compel the jurors 
to say precisely whether it be a decision or not, 
so as they state the truth of the fact, and pray the 
aid of the justices; but if they will say of their own 
accord that it is disseisin, their verdict shall be ad- 
mitted at their own peril.” 

It became the practice under this statute for the 
jury, whenever it had any doubt as to the matter of 
law, to find a special verdict, stating the facts and re- 
ferring the law arising thereon to the decision of the 
court by concluding conditionally that if upon the 
whole matter alleged the court shall be of opin- 
ion that the plaintiff had cause of action, they then 
find for the plaintiff; if otherwise, for the defendant. 

The courts and lawyers being educated to look 
upon the special verdict as a device to relieve the jury 
from the danger of an attaint, naturally felt that 
when the attaint was abolished the reason for this 
practice ceased to exist. Had the practice been of 
common law origin it would probably have fallen un- 
der the doctrine that when the reason for the rule 
ceases to exist, the rule itself ceases, but being of 
statutory origin it continued in our law for no ap- 
parent reason and became all but obsolete. It remain- 
ed for present day thinkers in the field of practice 
to revitalize this institution by finding new reasons 
for its existence. 

Mr. Staton’s article will inform you how extens- 
ively. this procedure and its statutory analogy, the 
special questions, are used. The article also contains 
some striking illustrations of how it works in prac- 
tice. I have become convinced that we should give 
the special verdict a trial. In other words, the ar- 
guments in its favor impress me as having force and 
I believe its use would improve our procedure and 
this in several respects. 

I shall now call your attention to some of the ad- 
vantages claimed for this practice. 

First—It is urged that it secures more accurate 
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results from the jury. This claim appears probable. 
A general verdict involves a finding of fact, the ap- 
plication of the law as given by the court to the facts 
so found and the statement of the result in language 
which in no way distinguishes the law from the facts. 
The varied experiences of the different members of 
the jury especially qualify this body to pass on contro- 
verted questions of fact. But their peculiar quali- 
fications end at this point. Jurors are not lawyers. 
They are not familiar with legal principles and have 
difficulty, consequently, not only in understanding the 
instructions given by the court but, in complicated 
cases, are wholly unable to do so. It takes the trained 
mind of the lawyer to comprehend each and every part 
of the charge especially in cases where the charge 
is long. In such cases, the jurors being unable to apply 
something they have not fully comprehended, decide 
the case according to their own sense of right and 
wrong, without reference to the law as applied to the 
particular facts of the case. Then subsequently our 
legal procedure sometimes undergoes the absurdity of 
having the judgment set aside by the Supreme Court 
- for a technical error in the charge which was not even 
considered by the triers of the facts. Since the jury 
is an ideal body to try the facts we should not think 
of discarding it nor should we criticise it for not 
performing a function for which it is not trained. Es- 
pecially is this true when we have a practice available 
which will retain the full value of the tral by jury 
and at the same time eliminate its objectionable fea- 
tures. 

Another argument against the general verdict is 
that it tends to lead the jury to deal in generalities 
simply because such a course is easier and by this 
method permitted, while the special verdict requires 
that the attention of each member of the panel be 
focused on each issuable fact. This tendency to gen- 
eralize is by no means lessened by the fact that jur- 
ors are asked to apply a charge they do not fully 
understand. 

It is obvious that a jury which determines facts 
on general principles and states results in general 
terms is far more prone to err than one which directs 
its attention to, and then decides each individual ques- 
tion of fact. In the first instance the court has in- 
structed upon the law as applied to every possible 
finding of facts, while in the second case it has simply 
submitted the questions of fact in dispute between 
the parties. In most cases the proper finding on these 
individual questions is obvious and the juror realizes 
that his neighbors and friends who have heard the 
case know how these questions should be decided and 
he will be ashamed to disregard his oath and find a 
fact against the weight of the evidence, knowing that 
he cannot justify himself in their eyes. There is no such 
pressure for righteous decision in the case of the gen- 


eral verdict for no one can tell whether the jury has 
erred in finding the facts or in the application of the 
law. Those attending the trial will be as much if not 
more confused than the jurors. Then members of the 
jury panel cannot be held morally responsible for mis- 
applying the law for in imposing this responsibility 
the law has asked them to perform a function be- 
yond their training or experience. This additional duty 
of applying the law to the facts found opens the door 
for bias, sympathy, prejudice, passion and perverted 
moral conceptions to enter into the verdict. 

Another claim made for the special verdict is that 
it shortens the record and lessens the chance of error 
on the part of the trial court. If this claim is well 
made it should have an appeal especially in a juris- 
diction where the Supreme Court is far behind in its 
work and the litigants and their attorneys complain- 
ing that their cases are not being promptly decided. 
For a special verdict the court is not required to charge 
beyond possibly defining the burden of proof. The 
questions should be so framed as to put it on the af- 
firmative. The findings constitute a statement of facts 
to which the court may later, and after argument, ap- 
ply the law. Thus the court, instead of being obliged 
to instruct hurriedly and accurately at the trial on 
the various possible findings of fact would simply have 
to apply the law to found facts and then only after 
reflection and the aid of argument. Should he err in 
his application of the law he can, on a motion for a 
new trial, correct his decision without ordering an- 
other trial. The judgment will simply be reversed. This, 
too, the appellate court may do. In fact, it was done 
in Watts, Adm’r. v. Clardy, 2 Fla. 369. New trials 
would be avoided save in cases where the court has 
committed error during the progress of the trial, which 
error may have affected the finding of some one of 
the facts. The saving which will apparently result 
from the elimination of new trials is an item which 
should lead us to give the special verdict a trial. A 
practice which lessens the percentage of error on the 
part of trial judges automatically reduces the num- 
ber of appeals. Even in those cases where appeals are 
taken, the cases will be greatly simplified for the court. 
The essential facts will be established.. The court will 
have an actual case before it rather than several 
hypothetical ones. Aside from the cases where ques- 
tions were raised as to rulings during the trial which 
might have affected the finding on some one or more 
issuable facts, the court would have before it only 
the simple problem of determining whether the trial 
court was right or wrong in its application of the law 
to the facts. Generally the court would be in position 
to dispose finally of the case. Numerous suggestions 
are being made as to the means whereby the work 
of our Supreme Court may be brought up to date. 
Most of these suggestions involve an additional burden 


i 
{ 
{ 


66 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


upon a now over-taxed community. Permit me to sug- 
gest a simple change in practice which promises to 
help attain the desired end—a change which requires 
no new legislation or court rule—simply a change in 
the method of handling jurors by our trial judges 
and that under present law. 

As pointed out by Mr. Staton a number of states 
have passed statutes on this subject. In my judgment 
we need no statute unless it is found desirable to 
vest the determination as to whether a special or gen- 
eral verdict should be rendered in the Circuit Judge 
rather than in the jury where it now rests. The Del- 
aware statute meets this end. As Mr. Staton says, it 
is a model in brevity. It provides that “in any case in 
the discretion of the court the jury may be required 
to find a special verdict.” 

In Florida East Coast Ry. Co. v. Lassiter, 58 
Fla. 234; 50 So. 428, the attorney for the defendant, 
at the close of the evidence, requested the court to 
instruct the jury that it was within their discretion 
to return either a general or a special verdict. The 
court denied the request and, in the hearing of the 
jury, stated that he did not consider the case one in 
which a special verdict would be proper. Error was 
assigned both on the refusal and on the remark. In 
disposing of these assignments our court said: “We 
have no statute in Florida on the subject of special 
verdicts, but at the common law it seemed to be a 
matter wholly within the discretion of the jury as to 
whether they would return a general or special ver- 
dict. See 2 Andrews, American Law, 1491; Clementson 
on Special Verdicts, pp. 5, 6. In the same work, at 
page 179, it is said that, in states where no specific 
statutory provision on the subject exists, special ver- 
dicts may be found as at common law. The court is 
not justified in directing the jury to find a special ver- 
dict, though it may, in its discretion, in a proper 
case recommend one. A jury has the right to decline 
finding any other than a general verdict. In the case 
of Baltimore & Ohio R. R. Co. v. School District, 3 
Penny (Pa.) 518, it is held that ‘a court may, in its dis- 
cretion, recommend a special verdict, but it is a dis- 
cretion the appellate court will not review and reverse 
for their refusal to exercise it.’ Following this auth- 
ority, we will not undertake to review or reverse the 
action of the circuit judge in refusing to exercise his 
discretion in suggesting to the jury their right to re- 
turn a special verdict. Nor can we discover how the 
defendant could have been injured by the remark of 
the judge in the hearing of the jury to the effect 
that he did not think the case was one where a spe- 
cial verdict was proper.” 

I am impressed that the court should have inform- 
ed the jury that they had the right to bring in a 
special verdict, but as the law stands, a party is 
not legally injured by such refusal as the special ver- 


dict is for the benefit of the jurors not for the par- 
ties, so there was no error of which the appellant could 
complain. As jurors are ever ready to follow the recom- 
mendations of the court practically no barrier stands 
in the way of our use of the special verdict save the 
reluctance of the circuit judges to undertake a prac- 
tice to which they are not accustomed. A request 
from either the Supreme Court or from this Associ- 
ation would undoubtedly overcome this reluctance. 

It may seem to some that such a verdict is too 
complicated an instrument but it must be remembered 
that it is not prepared by the jury. When it is determin- 
ed that a special verdict is to be given, the essential or 
ultimate facts in dispute—not the evidentiary ones— 
are submitted to the jury by the court in the form 
of questions. When the jury determines these facts the 
verdict is drawn up by counsel and settled under the 
correction of the judge. It is signed by the attorney 
for each party and by the foreman of the jury 
as in the form found in Watts, Adm’r. v. Clardy, supra; 
but if the attorney for one of the parties refuses to 
sign the verdict, the judge may direct the jury to find 
the verdict as signed by the counsel for the other party. 
The trial judge must exercise care to see that a find- 
ing is had on all facts essential to a recovery, for the 
weight of authority is that nothing can be supplied 
by intendment. If, however, the trial judge fails to 
secure a finding on some essential fact, under section 
2908 R. G. S. 1920; section 4618 C. G. L. 1927 the 
Supreme Court is authorized to return the case for 
a verdict on this specific issue of fact. This statute 
according to Mr. Bedell was passed upon the recom- 
mendation of the American Bar Association and was 
evidently for the purpose of avoiding a new trial on 
all issues of fact in cases where a special verdict 
was taken and some essential issue of fact left unde- 
termined. The statute applies, too, where but one issue 
of fact found is tainted by the erroneous admission 
or exclusion of evidence. The judge should see, too, 
that the verdict, after stating the facts, finds the is- 
sue in favor of the plaintiff or in favor of the defend- 
ant according to the opinion of the court in equival- 
ent language such, for instance, as is used in Watts, 
Adm’r. v. Clardy. The reason for this is that the find- 
ing one way or the other must be the finding of the 
jury, not that of the court. State v. Wallace, Ired. L. 
(N. C.) 195. 

It is only necessary to add that the findings of 
the jury should be limited to findings of fact. Con- 
clusions of law have no place in a special verdict. 
They do not, however, vitiate the verdict. Such find- 
ings are simply surplusage. 

In justice to you and to myself, I must say that 
I have had no experience with the special verdict but 
am presenting it to your consideration as a means 
adapted not only to securing a more accurate deter- 
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mination of facts, but also to a lessening of the work 
of the appellate court by reducing, in many cases, the 
desire to appeal, by simplifying the questions when 
an appeal is taken and by eliminating, in many in- 
stances, the necessity for awarding new trials. 

In the early history of our law the parties were 
forced to a single issue for each claim. The general 
verdict met the needs of this simple practice. By a re- 
laxation of practice the plaintiff is now permitted to 
state his cause of action upon different theories in 
separate counts and by statute the defendant is per- 
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mitted to set up any number of defenses to each count 
in the declaration. Other statutes permit a very liberal 
joinder of causes of action. Now there is no limit to 
the number of issues which the pleadings may develop. 
In making these changes we have ignored the obvious 
fact that we were placing additional burdens on the 
jury, duties beyond their ability to perform. The spe- 
cial verdict is a practice which apparently will enable 
the jury to functon properly under modern procedure. 
I see no reason why it should not be tried. 
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